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OcToBER TERM, 1947 
• 

• 

J. D. SB::ELI.'Fl~, ETHEL LEE S A.Hrr.r,EY, His W.l.fi'E, 
.A.ND JOSEPHINE FIT;z;GERAI.P, PETITIONERS 

v. 
LOUIS RRAEMER AND FERN W. KRAEMER, fus 

WIF'E 
' • 

• 
• 

ON WRIT ·OF OERTIORAf'll TO THJJJ SUPREME OOiJRT OF 
THE STATE OF MISSOURI 

• BRmF FOR THE UNITED·STATES AS A1{!IOUS CURIAE 

• 

· THE INTEREST OF THE UNITED STATES 
• 

The Federal Government has a special. respon­
sibility for the protection of the fundamental 

' 

1 Together with No. 87, 01'8elllfeGh.ee and Minnie S. llla­
Ghee, his wife, Petitioners v. Benjromin J. Sipes and Anna C. 
Sipes, James A. Coon and Addie A. Coon, et aZ., on writ of 
certiorari to the Sup1·eme Court o£ the State of Michigan; 

• 
No. 290, J'ames M. Hurd, .et al., Petitioners, v. Frederie E, 
Hodge, et al., on writ o:f certiorari to the United States Court 
o£ Appeals for the District of Columbia; No. 291, Raph.ae~ 
fl. Uraiolo, et al., Petitioners v. Frede'l'ia E. Hodge, et al., 
on writ o£ -certiorari to the United States Court o:f Appeals 
:for the District o£ CoJumbia. . 
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civil rights guaranteed to the people by the Con-­
stitution and laws of the United States. The 
President of the United States recently stated:~ 

We must make the Federal Government 
a fl·iendly vigilant defender o:f the rights 
and equalities of all Americans. * * * 
Our National Gove1·nment must show the 
way. 

• 
The Government is of the view that judicial 

enforcement o:f racial restrictive covenants on 
real properly is incompatible with the spil•it and 
lette1· of the Constitution and laws of the United 
States. It is fundamental that no agency of gov" 
ernm.ent should pa1·ticipate in any action which 
will result in depriving any person of essential 
rights because of race or color or creed. This 
Com·t has held that such discriminations are pro­
hibited by the organic law of the land, and that 
no legislative body has power to create them. It 
must follow, the1·efore, that the Constitutional 
rights guaranteed to every person ca:nnot be 
denied by private contracts enforced by the 
judicial branch of go\"ernment especiall,Y where 
the cliscrimi:nations created by private contracts 
have grown to such proportions as to become 
detrimental to the public welfare and ag-ainst 
public policy. 

z Address by President Trwnan u.t the Lincoln Memorial, 
Washington, D. C., June 194:7, quoted fu the Report o:f the 
President's Committee on Civil Rights (1947), pn.ge 99 . 
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Residential restrictions based on race, color~ 

ancestry, or religion have become a ~amiliar 

phenomenon in almost every large community of 
this. country, affecting the lives, the health, and 

-
the well-being o£ millions of Americans. Such 
restrictions are not confined to any single 
minority group. While Negroes (of whom there 

' 
are approximately 13 million in the United 
States) have suffered most because of such dis­
criminations, restrictive covenants have also been 
directed agau1st Indians, Jews, Chinese, J apa­
nese, Mexicans, Hawaiians, Puerto Ricans, Fili­
pinos, and ''non -Caucasians''. 

This Nation was founded upon the declaration 
that all men are en-dowed by their Creator with 
certain inalienable rights, and that. among these 
rights are Life, Liberty and the pursuit of Happi­
ness. To that declaration was added the Fifth 
Amendment of the Bill of Rights, providing that 
no person shall be deprived of life; liberty or prop­
erty without due process of law; and the Four-

• 

teenth Amendment,. providing that no State .shall 
deprive any person of life, liberty or · property, 
without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the· 
laws. And C~ngress-, exercising its power to 
enforce the provisions of the Fourteenth Amend­
ment, has provided that all citizens of the United 
'States shall have the same right, in every State 
a:nd Territory, as is enjoyed by white citizens to 

• 

-

• 

' 

I 

' 

• 

' 

' 



• 

• 

4 ' 

inherit, purchase, lease, sell, hold, and convey real 
and personal property . 

Racial restrictive covenants on real property 
are of comparatively recent origin. If limited in 
number, and confined to insi · cant areas, they 
would not have been of such public importance. 
But they have already expanded in large cities 
from coast to coast. They are responsible for 
the creation of isolated areas in which over­
crowded :racial minorities are confined, and in 
which living conditions are steadily worsened. 
The avenues of escape are being narxowed and 

• 

reduced. As to the people so trapped, there is no 
life in the accepted sense of the word; liberty is 
a mockery, and the right to pursue happiness a 
phrase withont meaning, empty of hope and 
reality. This situation cannot be reconciled with 
the spirit of mutual tolerance ancl respect for the 
dignity and rights of the individual which give 
vitality to our democratic way of life. 1_lhe time 
has come to destroy these evils which threaten 
the safety of our free institutions. 

The fact that racial restrictive covenants are 
being enforced by instrumentalities of goveln­
ment has become a source of serious embat·rass­
ment to agencies of the Fede1·al Government in 
the pe1·formance of many essential functions, in­
cluiling the programs relating to housing and 
home finance, to public health, to the protection 
of dependent native racial minorities in the 

• 
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Uidted States aP.d its territorie$7 to the conduct 
of foreign affairs, and to the prote~tion of civil 
rights. 
Ho~sing. The Administrator of the Housing 

and Home Finance Agency has prepared the fol­
lowing statement describing the eff~cts which the 
widespread use of racial restrictive covenants has 
bad upon the opeJ;ations of that agency 8 : 

' 

' 

Racial restrictive covenants, as the core 
of a system of traditional real estate prac­
tices eontrolling the access of Negroes and 

' 

other racial minority groups to -sites_ and 
dwelling units, have affected practically 
every phase of public housing, administra­
tion ¢turing the pa~t thirteen years. By 
generally restricting these groups to 
sharply defined neighborhoods which pro­
vide too few houses and too little living 
space, these covenants have served to dis-

• 
tort the objectives ef the public housing 
program. The ultimate· effect of cove­
nanted land restrictions is to place the 
Federal agency, required as it is to clear 
and replace slum areas, in the position of 
app~aring to place the stamp of govern­
mental approval upon separate residential 

,patterns and to render it most difficult for 
the agency to administer public funds in 
such ~anner as to assure equitable partici­
pation by minority racia~ groups. 

__.;..., __ _ 
. I 

8 Letter of Raymond M. Foley, Admjnistrator, Housing 
and Home Fi:p.ance Agency, to the Department o£ Justice, 
dated November 4, 1947. Copies o£ this letter, as well as the 

· other Ietters quoted horE)in, have been filed with th,e Clerk. 
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As a result, admh1istrative problems arise 
to confront the agency at eve1y stage of 
the program the programming of projects 
and dwelling units, determination of sites, 
acquisition and bly of land, provi­
sion of project services and facilities, gen-

. eral project management and disposition. 
The processes involved not only impede 
the progress of the program, in many in­
stances, but a:re often excessive in cost and 
thereby reduce the total am01mt of hous-

~ 

ing and facilities which might otherwise 
. be provided with the funds available. 

Inasmuch as the local approach to hous­
ing is generally conditioned by the patterns 
maintained by racial l'estrictive covenants, 
the earliest stages of planning with local 
housing· authorities to meet the housing 
needs of racial segments in the low-rent 
market on an equitable basis must :include 
racial breakdowns and anticipate location 
and occupancy conditions according·Jy. 

The most serious distortion of plmming 
occurs at the site selection stages at which 
sites offered by the local authority must 
be evaluated in terms of the racial compo­
sition of the prospective project oecupa11ts. 
In many communities, racial minority 
groups are land-bound within areas re­
stricted by the existence of racial covenants 
on undeveloped as well as developed areas . 
The result is excessive oveJ.•crowding in the 
slum and blighted areas with which the 
basic purposes of the low-rent public hous­
ing progTam are conce1·necl. Repercussions 
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upon the program are extensive. Obst~cles 
to the location of racial minorities outside 
of the areas to which they are restricted 
necessitate site selection for developments 
to house such groups within these inordi­
nately overcrowded areas. .At the same 
time, the excessive overcrowding tends to 
increase the cost • of the land. Moreover, 
there is the danger of increasing the den­
sity of other restricted and overcrowded 
areas which must absorb the racial minori­
ty group families temporarily or perroan- . 
ently displaced fron;t similar areas by 
public housing developments. In many 
cases, alternative housing cannot be pro­
vided at all without demolition of units 
already occupied and desperately needed as · 
the only shelter available to the racial 
minority groups. 

While these conditions would naturally 
constitute a part of the inevitable problems 
to be dealt with by a program limited to 
unit. for unit replacement, the degree of 
hardship and the limitation· of somid solu­
tions are far greater when racial minority 
groups are involved. 

When open sites are sought or used 
under such circumstances as the need for 
lower cost land, relieving the congestion of 
the slum area, avoiding displacement of 
more units' than the program can replace 
under acceptable density standards, or the 
requirements of th~ war housing program, 
objections to use of such sites for housing 
to which racial minorities will be admitted 

769191 !1.7 2 
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are frequently obstructive and sometimes 
prohibitive. .An outstanding example of 
the local, national and even international 
jmplications involvecl is the development of 
the Sojou,rner T'l''ltth project in Detroit, 
Michigan, which the Department of Justice 
investigated incident to the violence which 
accom1)arri.ed the mo·~jng of Negroes into 
this project developed on open land. The 
cost of this experience to national lmity 
and intei'llational prestige is incalculable. 

Actual :inc1·eased financial coats are in~ 
eurred not onlv in the additional adminis-• 
trative processes required to effect suitable 
participation by 1·acial groups in the Pl'O­

gram under the conditions aggravated by 
racial J'estrictive covenants, but also in the 
uneconomic development and admi11istra­
tion of dual facilities and services. In the 
instance of Buffalo, an additional half mil~ 
lion dollars was required to rehouse dis­
placed Negro families from a slum site to 
allow the development of a project for es­
sential Negro war workers on the only site 
locally available to minority group occu­
pancy. 

Regulations * * * require local hous­
ing authorities to g1ve eviction notices to 
families which have become meligible for 
continued occupancy of low-rent housing 
projects because of increases in their in­
come since their original admission. Negro 
:families whose incomes now exceed the 
maximum limit for continued occupancy 
have a great deal of di ffi.culty in finding 
other housing because large areas a1·e closed 

• 
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to them by restrictive covenants. Further-
more, local housing authorities e]\l.coPnter 
aJmost unanimous resistance from the 
Negro co~unity and its press, seriously 
impairing the type of public relations es­
sential to the s.uccessful admmistration of 

· the eviction policy. The protests place 
the PHA and the local authority in an al-
most indefensible position because of the 
difficulties of refuting the claims that the 
Negro evictees are virtually barred from 
competing in the open housing market for 
shelter on the same basis as other evicted 
tenants in similar economic position. 

' ,.. 
After March 1, 19~:8, it will become 

necessary to evict such over-income fami­
lies whether or not other housing ac.com­
modations have been specifically located for 
particular families. In .addition, over 
46,000 minority group families ai'e now liv­
ing in temporary w~r housing which must 
be removed by July 25, 1949, in order to 
comply with the legislation under funds 
which were provided for their construction. 
This is anticipated as a major problem on 
the West Coast where thousands ·of Negro 
war migrant families are housed in · tem-
porary proj.ects. . 

Under both of these conditious where 
evictions will be effected, the existence of . 
racial restrictive covenants will probably 
cause a disproportionate number of Negro 
tenants· to move from low-rent housing 
projects into slum areas. When such re­
movals occur, racial minorities tend to 

' 
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charge the Federal Government with forc­
ing them into situations where they suffer 
inequitable and discrimin.atOl'Y treatment. 

The disposition of permanent war hous­
ing will, of course, conform generally with 
the local real estate. practices which are 
conditioned by the racial restrictive cove­
nants. Under these local conditions, the 
agencies of the Federal Government re­
sponsible for the disposition program are 
subject to embarrassing involvement in 
cases where racial minority group veter­
ans mn.y be denied acquisition of houses to 
which, otherwise, they wouJd have prefer-
ence. . 

These a1·e but a few illustrations of the 
impact of the restrictive processes upon 
the operations of the PHA prog1•am. To 
meet these a11d associated problems, it has 
been necessary to evolve specific adminis­
trative machinery and a body of policy and 
procedure in 0rder to effect a measure of 
equitable participation by minority racial 
groups. 

* * * * * 
PREVALE..'l\fCE OF RACIAL RESTRICTIVE 

COVENANTS 

• 

While this subject is under study in the 
Agency, comprehensive and conclusive in­
formation on the extent of such covenants 
is not now available: Field report.s, how­
ever, from such localities as Los Angeles, · 
Chicago, Detroit, St. Louis, Baltimore, New 
York City and Washington, D. C., reveal 

• 
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• 

the increasing application of these deed 
restrictions. during ·recent years. This 
acknowledged fact is reflected in: · 

a. The ·multiplicity of court actions re­
garding racial covenants in those cities. 

b. Repeated reports of the inability of 
private developers to locate adequate build­
ing sites uncovenanted and open to 
occupancy by Negroes; Latin-.Americans7 

Asiatics and other similar groups. 
c. Planning commission reports on the 

restriction of 20 per cent of the population 
(N egr0) of Baltimore to 2 per cent of the 
land areas; a density of 80,000 persons per 
square mile in portions of the Negro South ' 
Side in Chicago as compared to an average 
population density in blighted areas of 
407000; concentration of 3,871 Negroes in 
the famous "lung block'' in New York 
City's Harlem at such density rate, all 

. the people in the United States could be 
accommodated in one-half of the New York 
City land area. 

* * * * 
ADMINISTRATIVE BURDENS ATTRIBUTABLE TO 

RACIAL RESTRICTIVE COVENANTS 

Covenants of tp.is type have complicated 
the administration of governmental housing 
programs throughout the past decade and 
have made difficult the equitable use of 
public funds and powers. The enforce­
ment of ·such covenants provides official 
state support for the traditional real estate 
and financial practice of restricting N e-

• 

• • 

• 

• 

• 



• 

• 

• 

• 

• 

12 

groes and other racial minorities to sharply 
defined neighborhoods which provide too 
little space for expanding population 
groups. 

Hemmed in by these covenants, these 
areas have become highly congested, over­
used, under-serviced and largely sub­
standard. As a result, the program of 
FHA m01·t):5·age insurance can have but 
limited application in such areas for purely 
economic reasons. The existence of such 

' 
covenants outside these constricted areas, 
makes it inorllinately difficult and often 
impossible for prospective Negro buyers 
to qualify for FHA mortgage insuxance. 
As a result, the middle income market 
among Negroes and similar racial minori­
ties is largely excluded from the benefits 
of the mortgage insurance program. · 

Land l'estrictions are a primary factor 
in the minority housing market, which l'e­
sults in higher costs of credit and dispro­
portionately limits the purchasing power 
of the housing dollar of minority groups. 
This indirectly affects the extent to which 
minority groups benefit from state or fed­
erally aided financing operations. 

Court enforced racial covenants dispro­
portionately Hmit the occupied neighbor­
hoods and open areas available for the 
development of public housing projects 
open to minority group occupancy. Thus 
the federal public housing program experi­
ences serious administrative diffi.culties in 

• 
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efforts to meet .the di.sproportionately large 
mass housing market ampng mjnority 
group low-income families. . 

Local, state or federal programs offering 
aid to land a13sembly, urban redevelopment 
and coir.J.Ib.unity facilities ·are hampered by 
such covenants. · ' 

The resultant inequity in the expenditure 
of public :funds and the compulsion upon 
federal agencies to conform to '' commu­
nity patterns" render federal housing 
agencies subject to the double charge of 
placing the stamp of governmental ap­
proval upon residential segregation and 
adm.inistering the funds or powers of all 
the people in a discrjmi:natory manner. 

. ' 
PubZic H e.alth. The Sutgeon General of the 

• 
United Stat.es Public Health Service has made 
the following statement as to the health problems 
which arise fro:ir), the artificial quarantine of 
minority groups in overcrowded rE;)sidential 
areas:., • 

I 

While national housing policy does not 
come within the official cognizance of the 
U. S. Public Hearth Service; we do regard 
the proVision and maintenance of a sani­
tary environment for all the people of the 
cou;ntry as a major and basic element of 
nq,tional health policy. The sanitation 

• 

and hygiene. of housing, accordingly, are of 
gre~t importance in relation to the objec-

---'·""""· -
4 Letter o:f Surgeon Genera.l Thomas Parran to the Depart­

ment of Justice, dated October 13, 1947. 
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tives and programs of the Public Health 
Service. 

The relationship between housing and 
health is extremely difficult technically to 
assess, because there are almost inevitably 
associated with housing concomitant :fac­
tors, such as income, food, and ability to 
obtain medical care and education, that 

· have a decided bearing upon health. 
·w-hile an exact assessment cannot be 

made on technical grounds, there is general 
agreem,ent among health authorities that 
housing deficient in basic sanitary facilities, 
structurally defective from the point of 
view of home accidents and protection 
against the elements, and improperly 
planned in relation to the cultural resources 
of the community, is a serious deteTrent 
to impToved national health. 

To the extent that Tacial restrictive 
housing covenants would deny a citizen the 
opportunity to provide for l1imsel:f a sani­
tai'Y and healthful environment, such cove­
nants would, in my view, be prejudicial to 
the public health. 

Protection of dependent racial 'lninor-ities .. -
Racial restrictive covenants have become a matter 

' . of concern to the Department of the Interwr 
' 

because of their impact upon the adminjstration 
of Indian affairs and of the territories and insular 
possessions of the United States. Many types of 
covenants aTe fuected against broad groups which 
:include not only American Indians but also the 

' 
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majority of the peoples of the territories. This 
• 

has given rise to problems which are thus de-
scribed by the Under .Secretary of the Interior: 5 

• 

I 

• 

INDIAN AFF A I BS 
• 

There are now about 400,000 Indians in 
the United States. Of these, a substantial 
number live in urban areas. The implica­
tions of these restrictive covenant cases 
affect all of them. 

One of the ~ain goals of the Indian 
Service is to aid the Indians to participate 
equally and fully in the life of the Nation. 
This purpose is frustrated when Indians 
attempting to settle in cities are segregated 
by restrictive covenants into undesirable 
slum areas solely because they are Indians. 
During World War II about 75,000 Indians 
left their tribal reservations. Of these, 
some 30,000 served in the armed forces, and 
about 45,000 took jobs in war industry. 
Many of these Indians, particularly war 
veterans, are eager to exchange their reser­
vation life for city life. The present 
critical housing shortage has been an 
important factor inhibiting their ability to 
do so. This housing shortage is greatly 
emphasized for Indians by racial restric­
tive covenants, which are extensively 
imposed in :mpst of the roaj or cities of the 
Nation on many of the newly constructed 

----
5 Letter of the Under Secretary of the Interior, Oscar L. 

Chapman, to the Department of Justice, dated November 
10,1947. 
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dwellings, almost all new residential sub­
divisions and on many existing residential 
properties. The covenants, by discriminat­
ing against them solely because they are 
Indians and by preventing them from 
securing adequate urban housing, are thus 
an important factor in deterring Indians 
from going to cities to look for employ­
ment. This not only retards their eco­
nomic progress but also substantially tends 
to burden the United' States with increased , 
expenses in the arlminisb:ation of Indian 
affairs. Since resources on many of the 
reservations are inadequate, l'elief pay­
ments by the Government would be 
greater, and may continue indefinitely. 

* * * * ' * 
It has long been the decla1·ed policy of 

Congress to give Indians preference :in Fed­
el·al employment. Some of these statutes 
are: Act of June 30, 1834 ( 4 Stat. 735, 
737) ; act of March 3, 1875 (18 Stat. 402, 
449) ; act of March 1, 1883 (22 Stat. 432, 
451); Gene1·al Allotment Act of February 
8, 1887 (24 Stat. 3887 389-90) ; act of 
August 15, 1894 (28 Stat. 286, 313); 
Wheeler-Howard Act of June 18, 1934 ( 48 
Stat. 984, 986, 25 U. S. C. 472). Many 
other statutes m·e listed in F. S. Cohen, 
"Handbook of Federal Indian Law," 159-
162 (1945). To help the Indians achieve 
self-government is one of the p1·incipal 
aims of the Indian Service. For this rea­
son, as well as because o£ their natural sym­
pathy and understanding of Indian prob­
lems and customs, Indians are particularly 

• 
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suitable for employment :in the Indian 
Service. Over -50 percent of the employees 
of the Indian Service are of Indian an-
cestry . 

• 

There have been a number of instances 
ill which such Indian employees have been 
il:p.peded by restrictive covenants in secur­
ing adequate housing accommod::jtions. In 
at least one mstance; an lndian employee 
who had purchased a home ih the Wash­
ington, D. C. area subject to _such a cove­
nant, expel'ienced great difficulty in secur­
ing the refund of his down-payment for 
his home. Inability to secure adequate 
housing because of restrictive covenants 

, -would be a serious deterrent to the ·employ­
ment of Indians in the Indian Service, and 
would defeat the congressional policy of 
preferential -ern.ployment of Indians. 

Furthermore, the restrictions upon their 
secm:ing adequate housing, by deterring 
them from remaining employed in the cities 
where Indian Servic.e offices are located, 
may seriously jeopardize the functioning 
of the entire Indian Service. 'The impact 
of restrictive covenants· on Indians has 
been a factor in the quest for homes in the 

' Washington, D. C. area by the large num-
ber of I11dian employees who have recently 
been transferred, with the transfer of the 
Bureau's headqua-rters, from Chicago to 
Washington. . 

The effect of restrictive covenants on the 
morale of all the Indians is also signifi­
cant. Much of the effort to eradicate old 

-
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injuries to Indians and to aid in their 
.participation in the national life is stulti­
fied by their being categorized as inferior 
by the exclusions caused by restrictive 
covenants. 

* * * * * 
PEOPLE OF THE TERRITORillS AND ISLAND 

POSSESSIONS 

About 25 percent of the people of Puerto 
Rico, one-half of the people of Alaska, most 
of the people in Hawaii, and about 95 per­
cent of the people in the Virg:in Islands 
would be subject to classification as "non­
Caucasians" and thus would be within the 
scope of most restrictive covenants. There 
is apparently no evidence that resh'ictive 
covenants are being applied against them 
in the territories at present; but restrictive 
covenants are being applied against them 
in the United States and may well spread 
to the territories. 

11any thousands of Puerto Ricans, Ha­
wa:iians, and Virgin Islanders are now in 
the United States. It has been estimated 
that over 350,000 Puerto Ricans are in 
New York City alone. Many of them live 
in East Harlem under appalling conditions 
unquestionably l'esulting partially from 
restrictive covenants. 

Restrictive covenan.ts against these teJ:l'i­
torial peoples contribute to resentment and 
bitterness aga:inst the United States with 
consequent impahment of the Federal Gov­
ernment's prestige and programs in the 

• 
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territories. Loyalties are impaired in stra­
tegic possessions when the inhabitants of · 
these areas find themselves categorized as 
second-class citizens. To the Islanders, ra­
cial discrimination is a new experience. 
Vicenzo Petrullo, "Puerto Rican Paradox", 
pp. 20-24 (1947). Evep, the Governor of 
the Virgin Islands is subjected to restricted 
housing when he comes to the United States 
on official. business. 

The broad implications of restrictive 
covenants are entirely inconsistent with the 
future national and international welfare of 
the United States in its relations with the 
"non-white" peoples. This Department 
firmly believes that the cancer of restrictive 
covenants should be excised from this 
Nation. 

Conduct of Foreign Af!wi1·s. The Legal Ad­
viser to the Secretary of State has advised that 
"the United States has been embarrassed in the , 

conduct of foreign relations by acts of discrimina­
tion taking place in this country.'' 6 The position 

• 

of the Department of State on such matters was 
set forth in a letter of May 8, 1946, from the then 
Acting Secretary of State to the Fair Employ­
ment Practices Committee : 

T)le existence of discrimination against 
minority groups in this country has an ad­
verse effect upon our relations with othel' 

----
6 Letter o£ Ernest A.. Gross, Legal Adviser to the Secretary 

o£ State, to the A.ttor.ney General, dated November 4, 1947 . 
• 

• • 

• • 
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countries. We are reminded over and over 
by some foreign newspapers and spokes­
men, that our treatment of various minor­
ities leaves much to be desired. While 
sometimes these :pronouncements are exag­
gerated and unjustified, they all too fre­
quently point with accuracy to some forrn 
of discrimination because of race, creed, 
color, or national origin. Frequently we 
find it next to impossible to formulate a 
satisfactory answer to our critics in other 

~ ' 
countries; the gap betv.·een the things we 
stand for in principle and the facts of a 
particular situation may be too wide to be 
bridged. An atmosphere of suspicion and 
resentment in a country over the way a 
minority is being treated in the United 
States is a formidable obstacle to the de­
velopment of mutual 1mderstanding and 
trust between the two countries. We will 
have better international relations when 
these reasons for suspicion and 1·esentment 
have been removed. 

I think that it is quite obvious * * * 
that the existence of discrimination against 
minority groups in the United States is 
a handicap in our relations with other coun­
tries. The Department of State, therefore, 
has good reason to hope for the continued: 
and increased effectiveness of public and 
private efforts to do away with these dis­
criminations. 

Prroteotion of Oivil Rights. The final and most 
important concern of the Government 1•elates to 

• 
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its responsibility for the protection of f1mdamen­
tal civil rights. Without an atmospl1ere of mutual 
tolerance, civil rights cannot survive. That they 
sh~ll survive is a prime, obj(,3ctive of our system 
of government. . 

The experience of the Department of Justice 
in this field is, we believe, of some significance . 

. I~ the enforcement of federal laws dealing with 
invasions of rights ~ecured by the Constitution 
and laws of the United States, the Department . 
has found in eight years of special effort that it 
is exceedingly difficult to redress invasions of 

' 

civil rights :in the face of hostile community 
pro judice. We have found that the most serious 
mvasions·of human liberties go hand i;n hand with 
racial intolerance. 

' -

The difficulties encountered in the enforcement 
of existing civil rights laws provided the impetus 
£or the establishment on December 5, 1946, of 
the President's Committee on Civil Rights. 
(Executive Order 9808.) No· more cogent or 
timely statement of American ideals, and the 
threat to those ideals implied by the enforcement 
of racial restrictive covenants, could be. made 
than that contained in the Report of this Com­
mittee, .entitled "To Secure These Rights," issued 
on October 29, J;947, PP.· 4, 97-68: 

The central theme in our American her-- -

itage is the importance of the individual 
person. From the earliest mom~:nt of our 
history we have helieved that every human 
being has ~n essential dignity and int.egrity · 

• 

• 

• 

• 
• 
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which must be respected and safeguarded. 
:Moreover, we believe that the welfare of 
the individual is the final goal of group 
life. Our .A.me1·ican. heritage further 
teaches that to be secm·e in the rights he 
wishes for bimself, ·each man must be will.­
:ing to respect the rights of other men. 
This is the conscious recognition of a basic 
·moral principle: all men are created equal 
as well as free. Stemming from this prin­
ciple is the obligation to build social insti­
tutions that will guarantee equality of op­
portunity to all men. Without this 
equality freedom becomes an illusion. 
Thus the only aristocracy that is consistent 
with the free wav of life is an aristocracv . ~ 

of talent and achievement. The grounds 
on which our society accords respect, in­
fluence or reward to each of its citizens must 
be limited to the quality of his personal 
character and of his social contribution. 

This concept of equality which is so vital 
a part of the .American heritage knows no 
kinship with notions of human nnifo1•mity 
or regimentation. We abhor the totali­
tarian arrogance which makes one man say 
that he will respect another man as his 
equal only if he has "my race, my religion, 
?ny political views, my social position." In 
our land men are equal, but they are free 
to be different. From these ve1·y differ­
ences among our people has come the great 
human and national sh·ength of America. 

Thus, the aspirations and achievements 
of each member o:f our society are to be 

• 
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limited _o:ply by the skills and energies he· 
brings to the opportunities equ~lly offered 
to all Americans. We can tolerate no re~ 
strictions upon the individual which de­
pend_ upon irrelevant factors such as his 
race, his color, his religion or the social. 
position to which he is born. 

* * * * * 
THE RIGHT TO ROUSING 

Equality of opportunity to rent or buy 
a home should exist for every American . 

• 

Today, many of . our c~tizens face a double 
' 

barrier when they try to satisfy their hous-
ing needs. They first encounter a general 
housing shortage which makes ·it difficult 
for any family without a home to find one. 

' They then encounter prejudice and dis­
crimination based upon race, color, religion 
or national origin, which places them at a 
disadvantage in competing for the limited 
housing that is .available. The fact that 
many of those who face this double barrier 
are war veterans only underline:;~ the in­
adequacy of our housing reyord . 

Discrimination in housing r;esults pri­
marily from business practices. These 
practices may arise from special interests 
of business groups, such as the profits to be 
derived from confining minorities to sllllil 
·areas, .or they may reflect community preju-
dice. One of the most common practices is 
the policy of landlords and real estate agents 
to prevent Negroes from renting outside of 
designated areas. Again, it is "good busi­
ness" to develop exclusive "restricted" 

'(6919;1 4'1' 3 
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suburban developments which are barred to 
all but white gentiles. · ·when Negro vet­
erans seek "GI" loans in order to build 
homes, they are likely to find that credit 
from private banks, without whose serv­
ices there is no possibility of taking advan­
tage of the GI Bill of Rights, is less freely 
available to members of their race. Pri­
vate builders show a tendency not to con­
struct new homes except for white occu­
pancy. These interlocking business cus­
toms and de-vices form the core of om· clis­
crjminatory policy. But community preju­
dice also finds expression in open public 
agitation against construction of public 
housing projects for Negroes, and by vio­
lence against Negroes who seek to occupy 
public housing projects or to build in 
"white" sections. 

The Report also stated (p. 141): 
It is impossible to decide who suffers the 

greatest moral damage from our civil rights 
transgressions, because all of us are hurt. 
That is certainly true o:f those who are 
victimized. Their belief in the basic truth 
of t4e American prorrrise is undermined. 
But they do have the realization, galling as 
it sometimes is, of being morally in the 
right. The damage to fQ.ose who are l'e­
sponsible for these violations of our moral 
standards may well be greater. They, too, 
haYe been reared to honor the command 
of "free and equal." * * * .All of us 
must endu1'e the cynicism about democratic 
values which our failures b1•eed. 
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The United States can no longer coun-
tenance these bu1·dens on its common .con­
science, these inroads on its moral fiber. 

It is for these compelling reasons that the 
Government of the United States appears in, these 

• • cases as. amtQus curwe. ' 
• 

W.NCIAL RESTRICTIVE COVENANTS IN THE UNITED 
· ' ' STATES 

A. N q;ture and form. Racial covenants, pro­
hibiting sale tq or occupancy 0f designated real 
prop:erty by certai;n minority groups, ha.d only 
speradic existence before the great twin migration 
of Negroes, in the se_cond decade of this century, 
from the· country to .the cities in both North arid 
South, and from the South to the North~rn and 
Middle Western States.1 This extensive mig1·ation 
first led to efforts to insure urban residential 
segregation by means of state. or municipal legis .. 

• 

lation - beginning with a Baltimore ordinance of 
1910, which was quickly followed by Atlanta, 
Richmond, Louisville, ·and other cities until this 

• 

method was completely invalidated, in 1917, in 
• 

Buchanan v. Warley; 245 U. S. 60. It was then 
that the racial covenant, which had been develop­
ing as a subsidia-ry weapon, became the prj mary 
legal means of enforcing segregation. See· infra~ 
pp. 40-42; 1\1:yrdal, An American Dilemma 

• 

(1944) ,622-627; .J ehnson, Patterns of Negro Beg-
• 

regation (1943) 172--176; Sterner, The Negro's 
" 

7 1'he only case decided prior to 1915 was Gandolfo v. 
I-1 m•tman, 49 Fed. lSi (C. C. K D. Cal.) , decided in 1892, 
involv.ing a restriction against Chinese. · 

• 
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Sha1·e (1943) 205-209; :n:fangum, The Legal Sta­
tus of the Negro (1940), 140-152. The course of 
covenant litigation since 1917 suffices by itself to 
show that racial restrictive agreements have come 
into common and increasing use since that time. 
See infra, pp. 40 42. · 

In :form, these cov~nants restrict either (a) 
sale, lease, conT"eyance to, or ownership by, any 
member of an excluded group or (b) use or 
occupancy by any member of that gJ.>oup, or (c) 
both ownership and use or occupancy. In those 
states invalidating gJ:OUp restrictions on sale or 
ownership 1mder the common-law rule on re­
straints agamst alienation, the ag1·eement usually 
refers only to "use" or "occupancy" (see inf'ra, 
p. 42 and pp. 112-114); in the other jurisdictions, 
outright restraints on sale or conveyance appear 
to be more common. Some of the covenants are 
limited in duration, while· others are perpetual. 

These variations are well illustrated by the 
restrictions in the four cases at bar. In the 
District of Cohjmbia cases, the covenant is not 
limited in time and rm1s against sale or owner­
ship ; it provides "that said lot shall never be 
rented, leased, sold, transferred or conveyed nnto 
any Negro or colored person" (Nos. 290-291, 
R. 380). In the Michigan case, the covenant runs 
until January 1, 1960, and relates only to use or 
occupancy: ''This ptoperty shall not lJe used or 
occupied by any person or persons except those 
of the Caucasian race" (No. 87, R. 13, 16, 37, 39, 

' 
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42, 60). The restriction in the Missouri case runs 
for fifty years from February 19112 and is like­
wise phrased to exclude "use" and "occupancy" 
by persons "not of the Cauaasian race'' (No. 
72, R. 154-155) . Racial restrictions a:!?e some- · 
times inserted in deeds, as in Nos. 290-291 (R. 
380-382), but often, as in Nos. 72 and 87, are 
embodied inwritten agreements between a group 

• 

of neighborhood land-owners, which are then 
officially recorded so as to give due notice to all 
subsequent pur.chasers or occupants. E'llforce-

. ment o:f the restriction is usually by a neighboring 
owner who is a p;:trty to such a recorded agree­
ment, or who may assert_ an interest in the re­
striction under the rules normally governing cov­
enants running with the land. Almost invariably 
the relief requested is the removal of the excluded 
occupant, or injunction against his entry, and, 
where sale restrictions have been violated, can­
cellatiQri of the offending deeds. 

B. Racial covenants and Negro housing: 1. 
Segregation and inadequacy ·of Negro h.ousing .~ 
Two of the notorious social facts of .American 
life are. that Negroes suffer from deplorably in­
adequate housing.,. and that in wban areas they 
live, in general, in segregated zones. "Nothing 
is so obvious about the Negroes' level of living 
as the fact that most of them .suffer from poor 
housing conditions. It is, a matter of such com­
mon knowledge that it does not need much em­
phasis.'' Myrdal, The American Dilemma, p. 376; 

• 
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cf. pp. 1290-1292; cf. Sterner, TheN eg'ro's Share) 
p. 190. Poverty is, of course, a major cause for 
the dilapidated, overcrowded, unsanitary, and in­
adequate homes in which the mass of colo1·ed 
people now live, but it is residential segregation 
in severely Jimited areas which accentuates these 
conditions and bars their alleviation. Since the • 

turn ·of the century, Negroes have been sh·eam­
ing to the cities (especially :in the North and 
],fiddle West s and, since World War II, to the 

8 1'he following tables (taken from Kahen, V aZidity of 
Anti-Negro Rcstricti1-•e Oo~·enants: A Reconsideration of the 
Problem, 12 Univ. of Chicago L. Rev. 108, 202), based upon 
U. S. Census du.tn for 1910, 1920, 1930, nnd 1!>40, illustrate 
the extent to which Negroes huve flocked to the cities in the 
lust three decades : 

Increase in N eoro 1t1"ba1~ potmlation i7t tho Unitea States 

1010 13:!0 10::0 10!0 

N1•mber of Negroes urb~niZ<!d ..... _. .......... 2, C$4, 7Q7 3,SS~,413 5,1(13,913 0,253,$8 
1'cJ:ecnt.ago or Nogroes urb3nlzcd .............. 27.3 3-1.0 43.7 48.6 
l'ercent.aso or total Ullited States population 
urbnndzcd.~-~~-~---~---~-~-~-~-·~-----~~·~&- 45.8 ~1.4 li\1.2 li\1, 6 

Increase in N earo population ir~ tet~ lcaiUnu ind1tlltriaZ eitie& 

1010 1G20 1030 1!140 
-~· 

City Num· %of Num- %or Num- %ot Num· %or 
]lor or total b~r or total bcror !<:>t'll bcr or total 

N~:;:rocs pop. Ne<;rocs POl', Negroes PDP. Negroes pop, 

-· 
New York .................................... 01, 71l'l 1.9 152,-157 2.7 327,700 4.7 4~.444 0.1 
(Jhle1go~ ............................................. 44,103 2.0 1~,4$ 4.1 233,003 0.0 277,131 8.2 
Phlbdclphia •••• ------·- 84,4.~3 5.5 ls.1, 2ZJ 7.4. 2l0, ~r.J 11.3 ~.ssa l3.0 
D~troit_ ...... .., .............................. _ .. - 5,741 1.2 40,S3~ 4.1 120, tlfj,1 't. 7 14~. 110 1),2 
Clovclnnd ................................... 8,443 1. 5 34,451 4.3 7l,S!Y.l 8.0 &I,C!>i ll. G 
St. Louis ....................................... 43,0GO o. 4. (.~,Slli u.o ro, t..SO 11.4 10S,7C:S 13.3 
l'lttsburgh .............. 2S,G23 4.7 37,725 fl.4 M,OS3 8.2 C.2,21Q 0.3 
Cincio.nati ... ................................. 10,&39 5.1 ::o,ora 7.11 47,811> IO.G 6S,C!l3 12.2 
Indlan!lpoUs •••• --·-···· 21,816 0.3 3-1, G73 11.0 43,f!r::t 12.1 51,142 13.2 
Xnnsns City, Mo ••• , .•• 23, 55-:; 0.5 ~1)'. 71!) !). 5 33,57-1 0.8 41,574 10.4 
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Far West), to be faced oy residential se~egation, 
enforced by informal and formal pressuxes and by 
legal and illeg0-l methods, which keeps th~m from 
normal expansion into '-'non-colored" urban areas 
to sa:tisfy their housing needs.9 The result of 
this bottling-up of an ever-itlcreasing Negro popu- -· 
lation within narrow confines of colored zones or - . 

ghettos has been the abnormal ove~-crowding, 

congestion, and substandard facilities stigmatized 
by the President's Committee on' Civil Rights 
and by all students of Negro housing, and so 
graphically portrayed in the materials presented 
by petitioners, .as well as by tT ustice Edg~rton, 
dissenting below in Nos. 290-291, 162 F. 2d, at 
243-245, ~nd in Mays v. Burgess, 147 F. 2d 869, 
at 876-878. As far back as 1932, the Report on 

-
Negro Housing· of the President'-$ Conference on 
- . 
Home Building and Home Ownership· found that 
segregation "-has kept the Negro,;..occupied sec­
tions of cities thr<;:mghout the co)mtry fatally un­
wholesome places, a menace to the health, morals, 

-
and· general decency o:E cities and 'plague ·spots 
for race exploitatio:p.s, friction and riots.' '' 10 

The passing of fifteen yeaEs which have included 
the dep:Pession period, the war years, and the cur-

9 See Myrdal, An Amer.ioan Dil~mma, pp. 618-627, and 
pp. 1125-it28 (Appenqix 7: "Distribution of Negro Resi­
dences in Selected Cities") ; Drake-and Cayton; Blaok Metrop­
olis, ch. 8 ("The Black Ghetto"), e~p. pp. 175-178. 

.1o Report on Negro Housing (1932), pp. 45, 46 . 
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rent acute housing shortage· has not served to 
weaken the soundness of this judgment.11 

It is perhaps almost superfluous to add that, as 
the 1932 Report indicates, the combination of 
inadequate housing with racial segregation has 
most unfortunate economic, social, and psycho­
logical effects. Colored people are :forced to pay 
higher rents and housing costs by the semi­
monopoly which segregation :fosters.12 The inci­
dence o:f crime and juvenile delinquency is much 
greater 18 and the occurrence of death and disease 

11,Negro hom~ing conditions and·segregation in the District 
of Columbia are described in Justice Edgerton's opinion 
below in Nos. 290 and 201, and in Mays v. Bu1'{!e.~s, 147 F. 2d 
869, 152 F. 2d 12.3; h1 the Report of the President's Com­
mittee on Civil Rights, pp. 91-92; in Agnes E. Meyer's article, 
"Negro Housing Capital Sets Record for U. S. in Un­
alleviated Wretchedness of Slums,'' the Washington Post, 
Sec. II, Sunday, Feb. G, 1944; and in Lohman and Embree, 
The Nation's Oapital, 36 Survey Gro,phic, No.1 (Jan. 194'7} 
33, 35, 3'7. These sources prove that the drastic scarcity o£ 
housing in the District is universally recognized, and th11t 
the housing position of Negroes is pn.rticuln.rly acute. 

12 Woofter, Neg1•o ProbZc'iWJ in Oitics (1928), 121-135; 
Myrdu.l, An American. Dilemma, pp. 379, 623,625; Drnke.11nd 

.. Ca.yton, Blae'k Metropolis, pp. 18:1-186, 200-207; Robinson, 
Relationship Between Oorulition of DwcZUngs and RcntoJ,s, 
by Race, 22 .J. of Land Pub. Uti!. Economics (1946), 296; 
She-rman, Differential Rents for White anti Ntf!J'O Familie-s, 
3Journalofiiousing (No. 8,Aug.1946) 109. 

• 

• 

13 Report on Negro Housing of the President's Conference 
on Home Building o,nd Home Ownership (1032), pp. o2, 
·'71-72, 145; Report on Housing and .Juvenile Delinquency, 
National Conference on Prevention and Control of Juvenile 
Delinquency ( co,lled by the Attorney General) (1946), pp. 
1-8, 12-13 . 
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' 
among Negroes is substantially increased.14 And 
to the corrosion which such congested and inade­
quate living conditions work upon any poorly 
housed individual's mental health, as a citizen 

• 

and human being, there must be added the 
peculiarly disintegrating acid which enforced 
segregation distills to harm not only the victim 
alone, but the whole fabric of American li~e. Re­
port of the President's Committee on Civil Rights 
(1947), passim, esp. 139-148. 

2. Function of racial covenants .in enforcing 
segregation. Racial co1enants have ·a dominant 
role in maintaining and enfor~ing this pattern 
of Negro .residential segregation. In the first 
place, the· wholesale use, in recent years, of racial 
restrictions in newly developed urban areas (see 
infra, pp. 38-39) cuts off those Negroes who can 
afford to move into a city's suburbs or outlying 
sections, and artificially removes from availability 
for N egroe~;~ large areas open to satisfy the hous­
ing needs of the rest of the city's expanding popu­
lation. lliore importantly, covenants have fre­
quently been used to fringe the established colored 
area, or "Black B(:llt," and thus prevent normal 
expansion within the already built-up portions 
of the city. Report of the President's Committee 

• 

14 Myrdal, An American Dile'ln!r!Wt, p. 376; Report .on 
Negro Housing (1932), pp. 143-198; Jahn, Schmid, and 
Schrag, TheM easurement 'of Ecological Segregation (1947), 
12 Am. Soc. Review 293, 302--303; letter of Surgeon General 
Parran, quoted above, pp. 13-14. 
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on Civil Rights (1947), p. 68; Weaver, Race Re­
strictive Housing Covenants (1944), 20 J. of 
Land & Pub. Util. Econonrics 183, 185. 

a. Ohicago, the home of the most intense cove-
• 

nant activity, "is perhaps the clearest example, 
with the existing Negro areas hemmed in by a 
band of restrictive agreements, or by commercial 
and industrial properties.1

G In Los Angeles, with 
the coming of large m1mbers of Negroes during 
the war, there was a "veritable wave of cove­
nan try" in new subdivisions, and in sections sur­
rounding existing colored settlements. Spaulding, 
Housing Proble'iJ'bs of Minod,ty Gro'ltps in Los 
.Angeles} 248 .Annals of the Am. Acad. of Soc. &; 

Pol. Sci., N ovembe1· 1946, pp. 220, 221, 222. Ac­
cording to the National Association for the Ad­
vancement of the Colored People/11 covenants in 

15 D1·ake and Cayton, Bladt ;llctropolis, pp. 113, 176-170, 
182-190; Myrdul, An American JJilcmrna, p. 624; Weaver, 
"Hemmed In," p. 1; Sterner, Tlte J.Vcgro'.~ Sha1·c, pp. 207-
208; Re-port of the Chicago Hom•ing .Authority for the :fi3c.'\l 
year ending Jtme 30, 1941, pp. 1-1:, 38. It has been estimu.ted 
that 80% of the residential area of the city is aheady coverecl 
by covenants; and the strate~ic location of the re:::.tricted 
region around the e!::>t::tblished Negro zona is clear. .Ac~ 
cording to the .American Co'Uncil on Rt\Ce Relations, eri­
dence introduced in a recent racial covenant case in Chicago 
(Tovey v. Levy) , based upon a study of the l'ecorded restric­
tions in approximately two-thh·ds of the city's area, bears out 
this conclusion. 

16 The .Association gathered its information at a meeting 
on Race Restrictive Covenants, h'eld at Chicago, July 9-10, 
1945. 
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St. Louis and .Philadelphia are likewise strategi­
cally located so as to preve:p.t Negroes' entry into 
vacant land, new subdivisions; or to- motst estab­
lished residentia~ ~reas contiguous to existing 
colored communities; in Detroit, the use of cove-
nants is more recent, but even now a large part 
of the houses which would appeal to Negroes 
because of location or co-st are excluded from 
their occupancy. Of. Velie, Housing': Detroit's 
Time Bomb, Collier's, Nov. 23, 1946. The .Amer­
icarn Council on Race Relations makes a sin.iilal! ' -

report as to Colvmbus, Ohio, a city with a high 
incidence of exclusionary covenants. In New . 
York City it is likely that neW: areas in such 
expanding portions of the city as the Bor­
ough of Queens, and in the suburbs7 are .effec­
tively closed to Negro occupancy. Dean-, None 
Other Than Caucasian, Architectural Forum, Oct. 
1947. In the District of Columbia, as in other 
cities, the pr.esent aggregate of restricted areas 

• ' 

is not accurately known, but it seems certain that 
most of the "new building sites and many. older 

' 

areas are now covenanted'' against Negroes (Re" 
- ' 

port of the President's Committee, p. 91; cf. 
Edgerton, J., dissenting below 162 F. 2d, at 244, 
and in Mays v. Burgess, 147 F. 2d 869, at 876-
877) ;' and repoTts in the daily press of recent . 

' 

months indicate that vigorous efforts to increase 
the .restricted portions of the -city are continuing. 
In 1929,_ it was reported that the racial covenant 

• 

' ' 

' 

' 

• 

' 
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''seems to be the most widely employed method 
for keeping Negroes out of 'exclusively white' 
residential districts." Jones, The Ho1tsing of 
Neg'l·oes in Washington (1929), p. 70. 

b. Governmental agencies concerned with hous­
ing, drawjng upon their recent experience, but­
tress the conclusion that racial restrictive agree­
ments have had widespread use in preventing 
proper expansion and development of Negro 
housing. The letter of the present .Administrator 
of the Housing and Home Finance Agency, quoted 
above ( s~tpra7 p. 11), states that his agency's 
field reports "reveal the increasing application of 
these deed restrictions during recent years,'' and 

, cites "repeated reports of the inability of private 
developers to locate adequate building sites un­
covenanted and open to occupancy by Negroes, 
Latin-Americans, .Asiatics, and other sjmilal' 
groups.'' During the war, John B. Blandford, 
fust .Admjnistrator of the National Housing 

> > 

.Agency, stated publicly that "the problems of site 
selection and racial restrictive covenants" are 
"barriers which exist even for the Negro citizen 
who can pay for a home, and, if permitted, 
could raise a family :in decent surroundings.'' 17 

Wilson W. Wyatt, former National Housing Ex­
pediter and successor to Mr. Blandford as .Ad­
ministrator oi the National Housing Agency, like-

17 .Address befo1·e the Annual Conference o£ the Nntiono.l 
Urban League, at Columbus, Ohio, October 2, 19M. 
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wise stated that "All of us know that because of 
neighborhood resistance and restrictions upon the 
use of land, new home sites one of the keys to 
the problem often are difficult to acquire for 
minority grou.ps. During the war these restric­
tions too many times delayed or completely blocked 
private and public efforts to produce ·essential 

• 

- housing for minority group war workers." 18 The. 
National Housing Agency's Conference for Racial 

• 

Relations Advisers (October 28-November 2, 
1946) stated: "Because of racial restrictive cove-

. nants and other discriminatory practices, heavy 
concentrations of Negroes in limited areas are 
tYPical in communities where there are large pro­
portions of Nf3gro population. In usual patterns 
of urban growth, congestion is relieved somewhat 
by decentralization in which people move to out-
lying areas. Not so with Negroes. Their mo-

• 
bility is sharply limited. * * * L~rge scale 
builders indicate that even where contractors ap­
preciate the market for privately financed hous­
ing among Negroes and have adequate financing 
resources readily available, they are often stymied 
by lack of unrestricted or unopposed building 
sites.'' · 

c. The significance of racial covenants in con-
fining Negroes'· housing within tightly limited 
_areas has likewise been stressed by unofficial stu-

18 Letter to the Conference £or the Elimin~tion o£ Restric­
tive Covenants, Chicago, Ill., May 10-11, 1946 • 

• 

• 
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dents o:f the general problem of racial residential 
segregation. The comprehensive survey of Gun­
nar Myrdal, and his associates, 1·ecognizes that if 
private restrictive agreements were not enforce­
able, "segTegation in the N01·th would be nearly 
doomed, and segregation in the South would be 
set back slightly.'' Myrdal, .A:n. .A.me?ioan Di­
~emma, p. 624, cf. p. 527; Stei'ller, The Ncg1·o's 
Share, pp. 200-207. O.E similar view as to tbe 
decisive effect of covenants in maintaining con­
fined zones of segregation are Weaver, Bace Re­
strictive Ho~tsing Covenants (1944), 20 J. of Land 
& Pub. Util. Economics 183; Weaver, Housing 
in a DemotYraey, 244 Annals of the Amer. Acad. of 
Pol. & Soc. Sci. 95 (l\fa1•ch 1946) ; Robinson, 
Relationship between Condition of Dwellings and 
Rentals, by Race (1946), 22 J. of Land & Pub. 
Util. Econ. 296, 301-302.10 

d. A.t times of severe general housing shortages 
throughout the, country, like the present, restric­
tive covenants directed against Negroes have a 
specially disastrous impact. Even in more no1·mal 
times, segregation tends to raise rents in the 
colored zones and forces overcrowding and ac­
ceptance of ramshackle housing (supra, pp. 29-
31), but a period of general housing scarcity si­
multaneously increases both the resistance of 

19 See also the specific studies of Chicago, New York, and 
Los Angeles cited above, pp. 32-33 • 
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whites against Negro ·expansion outward and the 
pressm!e within the colored areas to burst out of 
confinement. As Justice Edgerton put the matter 
in his dissent in Nos. 290 and 291 below (162 F. 

' 2d, at 244) : "Covenants prevent free competition 
for a short supply of housing a11d curtail the sup­
ply available to Negroes. They add an artificial 
and special scarCity to a general scarcity, particu­
larly where the number and purchasing power of 
Negroes as well as whites have increase.d as they 

I 
have r,ecently in the District of Columbia,. The 
effect is qualitative as well as quantitative. Ex­
clusion from decent housing confines Negroes to 
slums to an even greater extent than their poverty 
makes necessary, Covenants exclude Negroes 
from a large fraction no one knows just how 
large of the decent housing in the District of 
Columbia. Some of it is within the ecopomic. 
teach of some qf them. Because it is beyond their 
• 

legal reach, relatively well-to-do Negroes are c0m-
pelled to compete for inferior housing in un-
restricted ~reas, and so on do\Vh the economic 
scale. That enforced housing f;legregation, in such 

• 

circumstances, increases crowding, squalor, and 
prices in the areas. where Negroes are compelled 
to live is obvious." 

• 

C. Ou·r1·ent trends- in use of 1~acial QOvenants .. -
, 

We have outlined the present incidence and effect 
• 

of covenants e~cluding . occupation by Negroes, 
the minority group suffering most from resi-

• 

• 
-

• 

• 

' 

' 

' 

• 

• 

• 
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dential restrictions. s~(,p~·a, pp. 31-37. ReCOl'ds 
also exist of substantial use of racial covenants 
against Mexicans, Almenians, Chinese, Japanese, 
Jews, Persians, Syrians, Filipinos, .American 
Indians, other "non-Caucasians," o~· "colored 
persons." See :Miller, The Power of Rest1··ictive 
Oovena.nts, 36 Sllrvey Graphic, No.1 (Jan. 1947), 
46 ; Consolidated B1·ief for Petitioners in Nos. 
290-291, pp. 90-92. And the umnistakable trend 
is toward increasing use of the racial covenant, 
primarily against Negroes but also, with accel­
erating expansion, agahJst other minorities. The 
best available information is that the great bulk 
of new urban subdivisions and real estate de­
velopments which have been commenced since 
residential building was resumed after World 
War II are restricted, at least in those Tegions 
in which minorities reside. The same is p1·obably 
true, though to a lesser degree, of residential 

' 

developments planned and built in the decade be-
fore the war brought an abrupt halt to housing 
construction; and since 1920 the trend toward use 
of racial exclusions in new developments appears 
to have been steadily upwa1·d, both withln those 
urban and subm·ban areas in which this method 
of residential segregation was originally used, 
and also in extension to previously untouched 
cities.m If this t:r:end continues unchecked, almost 

~0 See letter of the Administrator of the Housing o.nd Home 
Finn.nce Agency, supra, pp. 5-13; Report of the President's 

' 
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all new residential sections of our cities will be 
barred, within ten or twenty years, from 
occupancy by Negroes, and to an increasing degree 
by other groups. In those communities, like 
W,ashington, m which Negroes are seeki:p.g escape 
from desperate overcrowding in the traditional 
colored areas by purchasing houses in existing 
"white neighborhoods," there has been a notice­
able tendency to prevent the "invasion" by the 
inten~e promotion, signing, and recording of new 
restrictions in those old areas, as well.as by·mo:re 
informal methods. The result is that "where. 
old ghettos are surrounde.d by restrictions, and 

• 

new subdivisions are also encumbered by them, 
there is practically no place for the people against 
whom the restrictions are directed to go.'' Report 
of the President's Committee on Civil Rights 
(1947)' p. 69. 

Committee on Civ,il Rights (1947) ~ p. 68; Stei·ner, The 
·Negro's Sh(lf}'e, 208-209; Abrams, Honws for Aryans Only, 

3 Qommentary (No. 5, May 1947), 421; Abrams, DiBcmVna.­
tory Restrictive Covenants A Challeng-e to the Americam 
Ba1•, address before the Bar Association of the City of New 

1 
York, Feb. 19, 1947; Spaulding, Housing Problems of Minor­
ity Groups in Los Angeles, 248 Annals of the American 
Academy of Social and Pol. Sciences, Nov. 1946, p. 220; Dean, 
None Other J'ham, Caucasian, Architectural Forum, October 
1947; Monchow, The Use of Deed Restrictions in Subrjivision 
Development (1928); Weaver, Northern Ways, 36 Survey 

• 

-
Graphic (Jan. 1947) 43, 45; Report of Pennsylvania State 
Temporary Commission on the Condition o£ the Urban 
Colored Population (1943) 131 et. seq. 
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D. The present legal status of 'racial restr·ictive 
covenants 

1. State law 
Courts in some nineteen states, and the District 

of Columbia, have indicated that racial restric-
• 

tive covenants of one type or another are enforce-
able, and in no jurisdiction have they been 
entirely invalidated, though there are at least two 
reported lower court expressions of unconstitu­
tionality.21 The earliest case involving Negroes 
was decided in Louisiana in 1915, but all the 
other decisions have issued since this Court's 
holding, in November 1917, that state or ml.mic­
ipal residential segregation violated the Four­
teenth Amendment. Buchanan v. Wa'rley, 245 
U. S. 60. Since 1918, the highest courts of 
Alabama, California, Colorado, Georgia, Kansas, 
Kentucky, Louisiana, 1\1aryland, Michigan, Mis­
souri, North Carolina, Oklahoma, Texas, West 
Virginia, and Wisconsin, as well as the Court of 
Appeals for the District of Columbia, have held, 
or clearly stated in dictum, that racial restraints, 
properly phrased, would be enforced; a recent 
Ohio Oom·t of Appeals case; three lower New 
York courts, a New Jersey nisi p1·ius decision, 
and apparently a decision of the Illinois Ap-

~Most of the cases are collected in McGovney, Racial 
Residential Segregation by State Oou1•t Enforcement of 
Restrictive Agreements, Covenants or Oonditiow in Deeds 
is Unconstitutional (194:!>), 33 Calif. L. Rev. 5, 6-12 . 

• 
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pellate Court, are in accord.22 The other twenty-
nine states are silent. The two· dissenting voices 
are those of District Judge Erskine M. Ross, 
who held,. in 1892 in the first .reported .American 

' 
• • 

" 

• 
22 Aiabama·:. Wyatt v. Adair, 215 Ala. 363 (1926). 
California: Los Ang_eles lnv. Oo. v. Gary, 1"81 Cal. 680 - -

(1919); Jansslnvestment Oo. v. W~lden, 196 Cal, 753 (1925); 
Waytv. Patee, 205 Cal. 46 (1928). 

Colorado: Ohandler v. Ziegler, as Colo. 1 _(1930) ; Steward 
v. Oronan, 105 Colo. 393 ( f9t0). 

Georgia: Dooley v. Savannah Bank & Trust Oo., 199 Ga . 
353 (1945). 

Illinois: Burlee v. Kleiman, 277 Ill. App. 519, 534. 
Kansas: (}lark V: Vauglu~n, 131 Kan. 438 t1930). 

· Kentucky: Uni.t~d Ooopera,tive Realty Oo. v. Hawkins, 
269 Ky. 563 (1937). 

Louisiana: Queensborough Land Oo. v. Oazeaum, 136 La . 
7:24 ( 1915). . 

Maryland: Meade v. Dennistone, 17:3 Md. 295 (1938) ; 
Scholtes v. 11{ o0olg~n,)84 Md. 41;!0,,487-488 (1945). ' · 

Michigan: Parmalee v. Morris, 218 Mich. 625 (1922) ; 
Schulte- v. Starks, 238 Mich. 10.2 (1927) ; Cf, Porter v. Bar­
rett, 233 Mich. 373 (1925) (invalidating restraint on sale or 
lease on comtnon-law grounds). 

Missouri: Koehler v. Rowland, 275 Mo. 573 U918) ; Porter 
v .. Pryor, 164 S, W. 2d {153 (:Mo. 1942); Porter v. Johnson, 
232 l\7Io. App. 1150 (1938); Thornhill v.. Herdt, 130 S. W. 

' 

2d 175 (Mo. App.1939). 
New Jersey: Lion's Head Lake v. Brzezinski, ~3 N .. J. Misc. 

290- (1945) (2nd Dist. Ct. of Paterson); But cf. Miller v. 
Jersey 0oCl8t Reso'i'ts Oorp., 98 N. J. E'q. 289, 297 (Ct. Ch. 
1925) (dictum that a restrictive covenant prohibiting Jews 
from ·purchasing land would Qe unGonstitutional). 

New York.:· R~dgway v. Oookbum, 163 Misc. 511 (Sup. Ct. 
Westcheste·r ,Co., 1937; Dury v. Neely, 69 N. Y. Supp. 2d 
677 (Sup. Ct. Queens Co.~ 1942); Kemp v. Rubin, 188 Misc. 
310, 69 N. Y. Supp. 2d 680 (Sup. Ct., Queens Co., 1947) . 

• 

North Carolina: Vernon v. R. J. Reynolds Realty Oo., 226 
N. c. 58 (1946). 

Ohio: Perkins v. Trustees of Monroe Ave. Ohuroh, 79 

• 

-

• 
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case in this field, that enforcement of a covenant 
against renting to "a Chlnaman" would be un~ 
conetitutional (Gandolfo v. Hartman, 49 Fed. 
181 (C. C. S. D. Calif. 1892)), and of a New 
Jersey vice-chancellor who stated obite'l' the lm­
constitutionality of covenants excluding Jews. 
Miller v. J m·sey Ooast Resorts OO'i·p., 98 N. J. 
Eq. 289, 297 (Ct. Ch. 1925). 

Ohio A.pp. 457', 7'0 N. E. 2d 487 (1946), appen.l dismissed, 
72 N. E. 2d 97 (Ohio, 1947), pending on petition for writ 
of certiorari, No. 153, tlris Term. 

Oklnl1oma: Lyon..J?:Y. WaZZen, 191 Okla. 567 (1042); Hcms­
lt""!J v. Sage, 194 Okla. 669 (1944); Hemsley v. Houglt, 195 
Okla. 298 (1945) . 

Texn.s: Liberty .Annex Corp. v. Dallas, 289 S. W. 1067', 
1069 (Tex. Civ. App., 1!)27), affirmed 205 S. W. 591, 592 
(Com. of .A.pp., 1927). 

West Virginia.: WMtev. White, 108 W. V n..128, 147' (1929). 
Wisconsin: Doherty v. Rice, 240 Wise. 389 (1942). 
District of Oolumbin.: Cm"l'iuan v. B'llcl~Zey, 299 Fed. 899 

{1024), appeal clisrnis1:1ed, 271 U.S. 323; To'1'1'C'!J v. Wolfes, 
6 F. 2d 702 (1925) ; Corn:i.<Jh v. O'Donogltue, 20 F. 2d 983 
( 1929), certiorari denied, 279 U. S. 871; Russell v. TV alZace, 
30 F. 2d 981 (1929), certiorari denied,2'79 U. S. 871; Edu•a1•ds 
v. "West lV oodridge Tlteatc?' Co., 55 F. 2d 524 526 (1931) ; 
Gratly v. Garland, 89 F. 2d 817 (1937), certiol·ari denied, 302 
U. S. 694; Hundley v. Gorcutitz, 132 F. 2d 23, 24 (194-2); 
}Jays v. Burgess, 147' F. 2d 869 (1945), certiorari denied, 
32J U. S. 868, rehearing denied, 32!:1 U. S. 89G. 

Ca.lifornia, Maryland, Michigan, Ohio, and West Virginia 
invalidate racial rel:'trictions on snJes or lease, on common­
law grounds, but uphold similar restrictions on use or oc­
cupancy, and in those states l'ncial covenants appear to tn.ke 
the :form of restrictions on "use or occupn.ncy" by excluded 
groups; see infra, pp. 104:-117' for discussion o£ this clistinc~ 
tion and o£ the comlllon-law rule on restraints agn.inst 
n.lienation . 

• 

• 
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]iost of the cases sustaining the enforcement 
o~ racial agreements or conditions have dismissed 
constitutionaL objections with no more than a 
reference to. Corrigan v. Buck4e.y, 271 U. S. 323, 

' 
which is widely but erroneously regarded as 

• 

&ettling the issue. See, e. g., Lyons v. Wallen, 
191 Okla. 567, 569; United Cooperative Realty 
Go. y, Hawkins, 269 Ky. 563; Meade v. Den­
nistone, 173 ].!(d. 295, 302; Doherty v. Rice, 240 
Wise. 389, 396-397; Chandler v. Ziegler, 88 Colo: 
1, 5; Dooley v. Savannah Bank & Trust O.p., 199 . 
Ga. 353, 364; Liberty Annex Gorp. v. Dallas, 289 
S. W. 1067, 1069 (Tex. Civ. App.); Perkins v. 
Trustees of Monroe Ave. Ghur.oh, 79 Ohio App._ 
457, 70 N. E. 2d 487, appeal dismissed, 72 N. E. 
2d 97 (Ohio), pending on petition for writ of 
certiorari, No. 153, this Term; cf. infra, pp. 87-92. 
In the others, - consideration of constitutional 
questions has been left with the bald conclusion 
that the Fourteenth Amendment protects only 
against "state action'' (Parrnalee v. Morris, 218 
Mich. 625; Los Angeles Inv. Co. v. Gary, 181 Cal. 
680, 683-684; Queens borough Land Go. v. Oazeaux, 
136 La. 724, 728) or with the intimation that 
the discrimination is of the type permissible 
under the Constitution. Koehler v. Rowland, 
275 Mo. 573, 585-586 . 

In some jurisdictions, the cases discuss the · 
validity of racial exclusions under the .common­
law rule forbidding restraints on alienation, but 

• 

I 

' 

• 
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in those states in. which restraints on sales or 
leases are held void at common law, similar racial 
restrictions on use or occupancy are upheld. See 
sup'ra, p. 42, infra, pp. 112-114. The equity of af­
firmatively enforc:ing restrictions against N egroeso 
or other minority groups gravely in need of hous­
ing space has hardly been touched; 23 but public 
policy barrie.rs to validity of the covenants have 
been mooted in many cases, only to meet with 
sh-ort judicial rejection. See, e. g., Koehle1· v. 
Ro'Wland, 275 11o. 573, 585-586; Ohandle1· v. 
Z iegle1·, 88 Cola. 1, 5-6. 

Some mitigation of the harsh effects of racial 
covenants is found in the rule, in severn! jurisdic­
tions, that the agreements will not be enforced 
where infiltration of the excluded group has 
caused such a change in the neighborhood that it 
would be to the pecunia1·y advantage of the prop­
erty owners to remove the restriction and permit 
them to sell outside the restriction. Clark v. 
Vazc{)hn} 131 Kan. 438; Htttndley v. Gorewitz, 132 F. 
2d 23 (App. D. C.); Gospel Sp1·eadit~g Ass'n, 
Inc.} v. Bennetts, 147 F. 2d 878 (App. D. C.). 

23 'l'he notable exceptions are the opinion of Traynor, J. 
concurring in Fairchild v. Raines, 24 Cal. 2d 818) 832 n.nd of 
Edgerton, J. dissenting below in Nos. 290 nnd 201, n.nd in 
JJfay.s v. Burges.~~ 147 F .. 2d 8Gu, 87G, lfi2 F. 2d 123) 12tL In 
Porter v. J oltn.<;on, 232 Mo. A.pp. ll!JO, the c.ourt spec:fically 
refu:::ed: to cont>ider such factors ns bearing upon the right 
to equito.ble relief. To the same effect see Burlclw,rrdt v. Lof­
ton, 6!3 Cal. A.pp. 2d 230, 230-240; Stone v. Jones, G6 Cal. 
.t.\.pp. 2d 2G4, 2G9-270. 

• 

' 

' 
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However, even, this rule is narrowly construed by 
some courts, includ:i.ng those of the District of . -

Columbi~; in order to protect owners who desire 
to remain. Grady v. Garland, 89 F. 2d 817 (App. 
D; C.) ; Mays -v. Bttrgefis, 152 F. 2d 123 (App. D. C.) ; 
Porter v. J ohnson;232 Mo . .A.pp. 1150, 1158; Fair­
child v.. Raines, 24 Cal. 2d 818-, 827-828. 

2. F ederallaw • 

-

This Court has tbrice voided legislative at-
tempts at racial l;'esidentia1 segregatio;n as viola-

• 

tive of the Fourteenth Amendment. 1n Buchanan - -
· v. Warl·ey, 245 U. S. 60 (1917), the Court an-

nulled an ordinance of Louisville, Kentuclw, which . 
prohibited either white or colored persons !rom 
occupying hop_ses in blocks in which the majority 
of houses were' occupied by persons of the other 

-
race. .A. per curiam memorandum in EI armon v . 

• 

Tyler, 273. U. S. 668 (1927) invalidated, on the 
autho:rity of the Btu:.hanan case,. a New Orleans 

· ordinance forbidd:ing white or colored persons 
from establishing residence in a Negro or white . -
community, respectively, "except on the written 
consent of a majority of tlle persons of the op­
posite race inhabiting such community or portion 
of the -city." The third case, Oity of Richmond 
v. Dea1is, 281 U. S. 704 (1930), affirming 37 F. 
2d 712 (C. C. A. 4), rested on the two earlier 
decisions in holding invalid a Richmond ordinance 

• 

p;rohibiting ''any person from using as a residence 
any building on any street between intersecting 

' 

' 

' 

' • 

' 
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streets where the majority of residences on such 
street are occupied by those with whom said per-

• 
son is forbidden to intermarry" by Virginia law. 
State courts have lilmwise refused enforcement 
to legislative ordinances or statutes rfstricting or 
regulating sale or occupaJlcy of residences on a 
racial basis. 24 

The one case in this Court directly involving 
racial restrictive agr·eements is Oo'l·'riga;n v. Buc7v­
ley, 271 U. S. 323 (1926) in which an appeaZ from 
the Court of Appeals' decision in 299 Fed. 899 was 
dismissed for want of jurisdiction on the grmmd 
that a contention that the covenants were ''void'' 
ab initio under the Fifth, Thirteenth, and Four­
teenth Amendments, and the Civil Rights statutes, 
raised no substantial constitutional Ol' statutory 
issue. No question of the constitutional validity 
of judicial enf'oJ:·cement of the covenants was 
properly be:fo1·e the Court, and issues of the com­
mon-law legality o:f the restraint or of equitable 
discretion in enforcement were not considered.25 

2
'-' Oarey v. Atlanta, 143 Go.. 192; Glover v. Atlanta, 148 

Ga. 285; Bou•en v. Atlanta, 159 Ga. 145; Jackson v. State, 
132 Mel. 311 (cf. State v. Gu7"1"!/, 121 Md. 534); State v. Dar· 
'M.'ll, Hi6 N.C. 300; Olinard v. Winston·Salem, 211 N.C. 119; 
Allen v. Oldahoma Oity, 175 Okla. 421; Liberty A'wnew 
Oorp. v. Dalla.~, 289 S. W. 1067 (Tex. Civ. A.pp.), affirmed 
295 S. W. 501 (Com. of .A.pp. Tex.) (cf. 10 S. W. 2d 845 
(Tex. Civ. App.)); I'J'1Jine v. Olifton Forge, 124 Va. 781. 
Previous to the Buchanan cnse, some stn.te courts, but not all, 
upheld segregation ordinances. H opl..-ins v. Richmond, 117 
Va. 692; Harden. v. Atlant~ 14'l Ga. 248; Ha1'1'is v. Lowis­
ville, 165 Ky. 559. 

' 
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In the lower federal courts, the cases are those 
' 

already cited: Gandolfo v. Hartman, 49 F~d. 181 
(C. -C. S. D. Calif., ~892), on the one side, and 
the series in the District ·df Columbia beginning 
with Corrigan v. Buckley, 299 Fed. 899 (1924), 
on the other. Supra, pp. '41-42. 

3. Law in other jwrisd~'ctions 

In Canada, the Ontario High Court has held 
racial and religious restrictive agreements invalid 
under provincial and Dominion public policy, as 

• 
well as void restraints at common law. Re Drum-
mond Wren [1945] 4 D. L. R. 674.26 We have 
found no English or Australian cases on the 
point.2

: 

25 Hansberry v. Lee, 311 U. S. 32, the other case in this 
Court stemming £rom a racial coyenant, was ;decided on the 
ground. that the prior state court decision upholding the 
covenant (Burke v. Kleiman, 277 Ill. App. 519) could not 
bind persons who were not parties thereto. 

llB But c£. Re MeDougall and Waddell [1945] 2 D. L. R. 
244 ( Ont. High Ct.) holding, apparently on technical 
grounds, that such a restriction does not violate the terms 
of the Ontario Racial Disc:r:imination Act, 1944. 

27 Perhaps the viewpoint of the English courts may be 
gathered from the House of Lord's judgments in Clayton v. 
Ramsden .[1943] A. C. 320, holding void for indefiniteness 
a testator's condition on a bequest to his daughter that she 
not marry one "not of Jewish parentage and of·the Jewish 
faith." The rather unclear state of the English common-

' law rule on restraints on alienation; in general, is revealed in 
Cheshire, The 1J1 odern. Law of Real Property (4th ed. 1937), 
pp. 518-51!}; cf. pp. 29'7-311 (covenants running with the 
land). · 

• 

• • 

• 
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• 

• 
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• ARGU1VE E:NT ' 

-
I. JUDICIAL ENFORCE:MENT OF RACIAL RESTRICTivE 

COVENANTS GOVERNMENTAL ACTION 

IN VIOLATION OF RIGHTS PROTECTED BY TFflil CON­

STITUTION A..."''D LA. WS OF T.FI.EI UNITED STATES FROM 

DISCRIMINATION ON THE BASIS OF RACE OB COLOR 
• 

INTRODUOTION 

The Government's position in these cases is 
based upon the premise that the Fifth and Four­
teenth Amendments are involved only if a discrimi­
nation based on race or color (a) is with J:espect . 
to rights which under the Constitution and laws 
of the United States are protected from such dis­
crimination and (b) constitutes "federal" or 
"state" action within the applicable principles 
laid down by this Court. We can put to one side, 
there! ore, acts which q..lthough invol vjug racial 
discrimination, do not run afoul of the Constitu­
tion, either because they do not constitute gov­
ernmental action or because they do not interfere 
with a right which the Constitution protects from 
racial discrjmination. 

A hypothetical case may thus be distinguished: 
Suppose a man 1'ef1:1ses to sell or lease his prop­
erty merely because of the prospective purchas­
er's race or color. So long as his refusal is 
neither sanctioned nor supported in any way 
by governme.J?.tal action, no constitutional ques­
tion is raised. This was decided in the Oivt"l 
Rights 0ases7 109 U. S. 3, 17, \Yhich held that the 
Fourteenth Amendment does not prohibit racial 
discriminations which are merely the "wrongful 

• 

• 

' 
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• 

acts of individuals, unsupported by state author-
ity in the .shape of laws, customs, or judicial or 
executive proceedings..''· 28 

This. phase of the argument may therefo:re be 
framed in t}ie following terms : (1) Does jud1cial 
enforcement of racial restrictive convenants con-. . -

stitute governmental action within the applicable 
principles established by this Court-~ (2) 1£ so, 
does such goverhm~ntal enforcement through the 
judicial process constitute a denial of rights 
protected by the Constitution and laws of the 
United States~ 

• 

fJoth these· questions are clearly to be a:p.swered 
• 

in the affirmative. More pa,rticularly, we contend 
that judicial enforcement of racial restJ;'ictive 

· covena:p.ts constitutes· governmental action in vio­
lation of each of the following rights guaranteed by 
the Constituti0n and laws of the United States: (1) 
The right to· acquire, use, and di~pose of property, 

• 

without being restricted in the exercise of such 
,right because of race or color. (2) The right to 
compete on terms of equality, without being dis­
criminated against be.cause of race or color, in se­
curing dece:l;:Lt and adequate living acGommoda­
tions. (3) The right to equal treatment before 
the law. 

. -
28 In proceeding upon the premise that only governmental, 

and not individua-l, action is prohibited by the Fifth and 
Fourteenth Amendments, we do not mean to imply that this 
assumption, based upon the decision in the Oivil Rights 
Oases, 109 U. S. 3, is not subject to re-examination by this 

· Court. Competent scholars' have long questioned· the cor-
rectness of that r_uling. · 

• 

• 
' 

-
• 
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A.. Judicial Enforcernent of P1·ivate Covenants 
Constitutes Governmental Actio?'b 

It cannot successfully be argued that the de­
crees :involved :in these cases do not constitut~ 
governmental action because the courts have acted 
solely to en£orce private contractual or property 
rights. It is well settled that action· is no less 
governmental because it is taken by the judicial 
rather than legislative or executive branches. 
Vi1·ginia. v. Rives~ 100 U. S. 313, 318; Ex pa1·te 
Virg·inia, 100 U. S. 339, 346-347; Neal v. Dela- · 
wa're, 103 U. S. 370, 397; Oa'tte1· v. Teroas, 177 
U. S. 442, 447; Roge1·s v. Alaban~a, 192 U. S. 226, 
231; Martin v. Texas, 200 U.-s. 316, 319; T'loin-
ing v. New Je1·scy, 211 U. S. 78, 90-91; Moo1·e v. 
Dempsey, 261 U. S. 86; Po·well v. Alabama, 287 
U. S. 45; Mooney v. Holohan, 294: U. S. 103; 

• 

Brown v. jjfississippi, 297 U. S. 278; Okarnbe1·s · 
v. Florida~ 309 U. S. 227; OantweU v. Connecticut, 
310 tr. S. 296, 307-311; A. F. of L. v. Swing, 312 
U. S. 321, 324-326; B1·idges v. California, 314 
U. S. 252; Bakm·y Dt·ivm·s Local v. Wohl, 315 
U. S. 769; Cafeteria Union v. Angelos, 320 U. S. 
293, 294; Penneka1np v. Florida, 328 U. S. 331; 
Craig v. Harney~ 331 U. S. 367. This is true even 
where the judicial action is based upon common 
law enforcement of private rights. Thus, in 
A.. F. of !L. v. Swing, s1.6p1·a') an :injunction to pro-
tect an employer from an futerference with his 
business, which under state law was tortious, was 
held unconstitutional as a violation of rights se-

• 
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cured by the Fourtee:nth .Amendment. Accord: 
Bakery Drivers Local v. Wohl_, s~tpra; Cafeteria 
Union v. Angelos, s~r;pra. Compare Schenectady 
Union Publishing Co. v. Sweeney_, 316 U. S. 642; 
in :which this Court, equally divided, affirmed a 
judgment for damages in a libel suit, where it . 
was contended that such judgment infringed the 

· freedom of speech E?ecured by the Fourteenth 
Amendment. Judgments in civil cases have fre­
quently been held unconstitutional on due pro­
cess or other grounds. Pennoyer v. Neff_, 95 U.S. 
714; Scott v. McNeal, 154 U. S. 34; Brinkerhoff­
Faris Trust & Savings Go. v. Hill, 281 U. S. 673; 
Griffin v. Griffin, 327 U. S. 220; Hansberry v. 
Lee, 311 U. S. 32, 41; Postal Telegraph Gable Co. 
v. N ewpo1:t_, 247 U. S. 464, 476; cf. Williams v. 
N o1·th Carolina, 325 U. S. 226 . 

• 

A court which enforces a contract is not merely 
a mechanical instrumentality for effectuating the 
will of the contracting parties. The law enforces 
contracts because there is a public interest in 
placing the force of the state behind the effectua­
tion of private agreements not contrary to any 
recognized social policy. "Law is a statement of 

I 

the circumstances in which the public force will 
-

be brought to bear upon men through the courts.'' 
A11terican Banana Co. v. United Fruit Co., 213 
U. S. 347, 356. The enforcement of contracts is 
a p~t,blic act involving more than the attempt of 
individuals to ca-rry out their own private 
arrangements. 

• 
• 

I 
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Whatever difficulties may be involved in dl·aw­
ing the line between governmental and individual 
action :for other purposes, the line of demarcation 
is clear and precise with respect to actions in­
volv:ing racial discrimination. Only those actions 
of individuals which are in no respect sanctioned, 
supported, or participated in by any agency of 
government are beyond the scope of the Fifth 
and Fourteenth Amendments. Racial discrimi­
nations which are merely "the wrongful acts of 
individuals'' can remain outside the ban of the 
Constitution only so long as they are "unsup­
ported by State authority in the shape of laws, 
customs, or judicial or executive p1·oceedings.'' 
Civil Ri,qhts Cases, 109 U. S. 3, 17. 

B. The Decrees Below Invade R:ghts Scmt'red by 
the Constitution and Laws of the United States 
(1) In Gene1·a~: The Scope of Oonstitutional Protection 

• 
against Gove-rnmental Dwc1'iminations Based on Race o1' 
Oolor 

The decisions of this Court stand in vigorous 
affirmation of the principle that "om· Constitution 
is color blind.'' ::o The Court has been consistent 
and unequivocal in its denunciation of discrimi­
nations based upon race or color. E. g., St1·attde1· 
v. West Virginia, 100 U. S. 303; Civil Rights 
Oases, 109 U. S. 3; B1.r-chanan v. Wa1·Zey, 245 U. S. 

2~ Mr. Justice Harlnn) dis~enting in PZes8?J v. Fe'ly}uson, 
163 u.s. 53'7, 5tiiJ. 

• 

• 
• 
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• 
-

60; Yick Wo v. Hopkins, 118 U. S. 356; Truax v. 
Raich, 239 U. S. 33; Edwards v. California, 314 

-
U. 8. 160; l815; HiU v, Texas, 316 U. S. 400; Steele 
v. LouisviUe & Nashville Railroad Go., 323 U. S. 
192. In Hirabayashi v. United States, 320 U. S. 
81, 100, it was stated: 

• 

' 

Distinctions between citizens solely be­
cause of their ancestry are by their very 

' 

_nature odious to a free people ·whose in-
stitutions are rounded upon the doctrine of 

' 

equality:. For that reason, l~gisla~ive 
classification or discrimination based on 
:race alone has often been held· to be a 
denial of equal protection. :Y ick W o v. 
Hopkins, 118 U. S. 356; :Y u Gong En_q v • 
Trinidad, 271 U. S. 500; Hill v. Texas, 316 

• u. s. 400. ' 
' 

The Ilirabayashi case recognized, of course, that 
this principle, like all other principles of law, is 
not an absolute. But the atti-tude which the · 
Court will take 4J_ dealing with assertedly justi­
fi.able racial restrictions was clearly defined in 

' 

Korematsu v. United States, 323 U. S. 214, 216: 
' 

all legal restrictions which curtail the civil 
. rights of a single racial group are im­
mediately suspect. That is not. to say that 
ali such restrictions are unconstitutional. 
It is to say that courts must subject them 
to the most rigid scrutiny. Pressing pub­
lic necessity may sometimes justify the 
existence of such restrictions ; racial an-
tag.onisrn never can. . 

, 

' 

' 

• 

' 

' 

• 
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The Court's approach to these questions may thus 
be summarized, in gene1·al terms, as follows: Dis­
tinctions based on race or color alone are in most 
instances irrelevant and, therefore, invidious 1mder 
the Constitution. They can be justified, if at all, 
only by the weightiest countervailing inte1·ests. 
Because of its unique role in our constitutional 
system as the guardian of the civil rights of minor­
ities, this Court will make the most searching 
inquiry into tlie sufficiency of any grounds as­
serted as justification for racial discrimination.30 

In malting such inquiry, the Court will be mind­
ful of the fact that the Fourteenth Amendment 
was primarily intended ''to prevent ·state legisla­
tion designed to perpetuate discrjmhJation on the 

• 

basis of race or color." ROJilway Ma~'l Associa-
tion v. 0M·si7 326 U. S. 88, 94:. 'While this con­
stitutional safeguard extends to all persons alike 
in the rights which it secures (Yick Wo v. Hop-

00 The scope of judicin.l inquiry concerning constitutional 
in""usions has undoubtedly been most intense where civil 
liberties are involved. "Freedom of press, freedom of 
speech, freedom of religion are in 11 pl·eferred position." 
Murdock v. Pcntnsylt•ania, "319 U. S. 10o, 115; Follett v. Mc­
OO'IWlJicl~, 321 U. S. 573, 577; Marsh, v . .A.Zabam{],, 326 U. S. 
501, 509; Unittd States v. Om·oltne P'l'oclucts Oo., 30!h U.S. 
14:4, 152-153, note 4.-. In the present cnses, where enforce­
ment of racinl restrictive covenants against individuals be­
longing to clistincth·e minority groups has the effect of deny­
ing them the l'ight to adequate housing, equal justification 
exiBts :for the closef;t kind o:f judicinl scrutiny into the asserted 
justificntion :for invu!:lion of that rjght. Cf. Yiclt W o v. 
Hopltins~ 118 U.S. 356; Ho Ah, Kow v. Nunan, 12 Fed. Cns. 

• 252 (C. 0. D. Cal.). 
-
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kins, 118 'U. S. 356·; Ttruax v. Raich, 239 U. S. 
33), it will not be overlooked tha-t constitutional 

. protection for the right~ and liber.ties1 of the Negro 
was the prjmary object to be attained by adoption 
of the Amendment. In Strauder v. West Vir­
ginia, 100 U. S. 303,. 306, 307, 310, Mr. Justice 

. I 

' 

Strong's opinion for the Court stated: 

• 

• 

It [the .]'ourteenth Amendment] was de­
signed to assure to the CQlored race the 
enjoyment of all the civil rights that under 

• 

the law are enjoyed by white persons; and 
to give to that r;1ce the pl;'otection of the 
general government, in that enjoyment, -
whenever it should be denied by the. States. 
* * * 

* * * What is this but decl&rmg that 
the law in the States shall be the same for 

- - - - -
the black as for the white; that all persons, 
whether colored .or white, sha,ll stand equ~l 
before the laws of tl:te States, and, in re­
gard to the colored race, for whose pro­
tection the arnendmen:t was primarily 
designed, that no discrimination shall be 
made against them by law because· of their 

l "'*** co or-~ 
* * 

-

* * 
The Fourteenth Amendment makes no 

~tteJ;ilpt to enume:J;EJ,te the rights it designed , 
' 

to pro.tegt, lt spea:ks in general terms, and 
• 

those are as comprehensive as possible. 
Its language is prohibitory; but every pro­
hibition implies the existence of rights ~nd 
immunities, prominent among whtch is an 

769191 47 - 5 
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jmrnunity from inequality of legal protec­
tion, either for life, liberty, or property. 
Any State action that denies this jmmunity 
to a colored man is in conflict with the 
Constitution. 

The Court has had occasion to apply these 
• 

general principles to a variety o:f specific situa-
tions. The earliest class of cases involving gov­
ernmental action of a discriminatory character 
relates to the exclusion of Negroes from juries. 
It was soon settled that where Negroes have been 
intentionally and systematically excluded from 
serv.ing on a p·and or petit j11ry 1 equal protection 
of the laws is denied to the Negro defendant 
against whom a,n indictment or conviction has 
been obtained. This is true whether the exclu­
sion occurred by reason of the direct command 
of a state statute (Strauder v. West Virginia, 
100 U. S. 303; Bush v. Kenttwky, 107 U. S. 110), 
or because of the discriminatory practices of 
selection employed by state officials (Pie?''te v. 
Louisiana, 306 U. S. 354; Hale v. Kentucky, 303 
U. S. 613; Hollins v. Oklahoma, 295 U. S. 394; 
Norris v. Alabama, 294 U. S. 587; Oarte1· v. 
Texas, 177 U.S. 442; Neal v. Delawa1·e, 103 U. S. 
370). Similarly, the constitutional authority 
given to Congress to jmplement the Fourteenth 
.Amendment by appropriate legislation empowers 
it to p:rovide that state officials, including judges, 
shall be · ty of a federal penal offense for 

< 

causing such a disc:rirrrinatory selection of jurors. 
Em parte Vi?·ginia, 100 U. S. 339 . 

• 

• 

• 
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Another class of cases involving governmental 
racial discriminations relates to suffrage. Tho 
right to qualify as a voter, even in primary elec­
tions, may not be denied by a State on the ground 

' 

of color, without offending the equal protection 
clause. Nixon v. Herndon, 273 U.S. 536. "States \ 
may do a good deal of classifying that it is difficult 
to believe rational, but there are limits, and it is 
too clear for extended argument that color cannot 
be made the basis of a statutory classification 
affecting the right set up in this case." I d., at 
541. This Court has held such discrimination 
unconstitutional even where it is imposed by a 
committee of a political party, if its authority to 

_ do so originates in the laws .of the State. Nixon 
v. Condon, 286 U.S. 73. In that case, Mr. Justice . ' 

Cardozo's opinion for the Court stated (p. 89): 

Delegates of the State's power hav~ dis­
charged their official functions in such a 
way as to discriminate invidiously between. 
white citizens and black. [Citations omit­
ted.] The ]fourteenth Amendment, adopted 
as it was with special solicitude for the 
equal protection of .members of the Negro· 
race, lays a duty upon the court to level by 
its judgment these barriers of color. 

More recently, the Court has held, upon an exami­
nation of a state's statutes dealing with primaries,. 
that the exclusion of Negroes from voting in a 

• 

primary election by a political party constituted 
' ' 

a denial by the State of the right to vote which is 

• 

-

' 

I 

• 

• 

• 
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-constitutionally secured against discl'jmination . 
• 

Bmith v. .All'Wright, 321 U. S. 64:9, overruling 
Grovey v. To'Wnsend, 295 U. S. 45. Even though 
the discrimination in that case was effected by a 
private organization, the Court held that where a 
State "endorses, adopts and enforces" the dis­
·crimination, the State itself has denied constitu­
tional rights. The portion of the Cou1't's opinion 
dealing with this question is pertinent he1·e: 

The United States is a constitutional de­
n;wcracy. Its organic law grants to all citi­
zens a right to participate in the choice of 
elected officials without restriction by any 

. State because of race. This grant to the 
people of the opportunity for choice is not 
to be nullified by a State through casting 
its electoral process in a form which per­
mits a private organization to practice 
racial discrimination in the election. Con­
stitutienal rights would be of little value if 
they co1ll.d be thus indirectly denied. Lane 
v. Wilson, 307 U. S. 268, 275. 

Racial discriminations prohibited by the Four­
teenth Amendment are not confined solely to 
rights as fundamental as those relating to suffrage 
.or to ~fair criminal trial. They relate as well to 
the privileges which a State may offer to its 
·citizens; what is offered to its white citizens must 
equally be offered to its colored citizens. To deny 
·substantial equality in the enjoyment of such 
privileges is to deny the equal protection of the 
laws. .An example is the privilege of attending 

• 

-
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the law school a,t a state i:Uiliversi.ty. A state i$ 
not required to furnish legal edu-cation to its citi-

• 

.zen$; lmt if it offers such education to its white-
Gitizens, ap: ·eq1:1al privilege .c·annot be denied to its­
c0l0red citizens. Missouri ex rrel. ·&aines v. Gun-
ada,. 30f) 1J. S. 337.s1 

' · 

31 In lJifi-sso'lllli em rel~ Games v. Canada, supra, it was as­
sumed: ·(Ih 344) that the State fuliills its Qbligation by furnish-­
ing "equal facilities in separate schools." It mary be observed,, . 

, however, that thi~;~ Court has never had occasion to rule· 
directly on the question whether compulsory s_egregation in 
education, even where substantially equal facilities are· 

• 

afforded, is a denial o£ rights 1,mde1,· the Fourte~nth Amend-· 
ment. The Oanada case-does not so rule~ for it was held that. 
the petitioner was entitled to be admitted to the law schooi 
of the state university, no other proper provision :for his legal 
training having been made. (The Missouri court, however,. 
inte:r-preted the mandate as being fulfilled by furnishing sepa-­
:~:ate and equal facilities. State v. Oanada, 344 Mo. 1238.} 
In other instances, aJso, this Court was' not req11ired to con­
sider th,e precise point. In GonrJ L'lllm v. Rice, 275 U. S. 78, it 
was-held that equal protection was not deprived in cla!)si:fjiBg-

' a. Chinese child as "colored" arrd in cumpelling the child to-
attend' a school £or other colored :persons. The issue whether· 

' any segregation would be valid does not s~eni to have b~en 
directly raised, although its validity was assumed by the 
-Cou,rt. 0'111mmings v.Board of Education, 175 U.S. 528, held 
that where separate high school facilities for colored children· 
had- been abandoned, an injunction to restrain collection of 

-
local taxes was not proper. Berea Oollege· v. Kenfluoky, 211 
U. S. 4:5, involved a state- statute which proliib'ited any per--

- -
son, corpora.tion o~ association from recei-ving both Negro 
and white persons as pupils for instruction. 'fhe decisiont 
was limited to holding the statute valid as app1ied to a do­
mestic corporation "\Vhose corpm;ate power could be defined 
by .the state. Wnether a pe;;son or association could be s~ 
prohibit~d £rom teaching or whepher ~ pupil could claim an 

-
• 

• 
• 

• 

• 
• -

• 
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.A State, it has been held, may require that pas­
sengers in intrastate transportation be segre­
gated according to color (Plessy v. Fm·guson, 163 
U. S. 537) ; but denial of equal transportation 
facilities because of race or color would be a dis­
crimjnation prohibited by the Constitution. Mc­
Cabe v. A.tch., T. &: Santa Fe Ry. Oo., 235 U. S. 
151, 160-162. "The denial to appellant of equal­
ity of accommodations because of his race would 
be an invasion of a fundawental individual right 
which is guaranteed against state action by the 
Fourteenth Amendment." Mitchell v. United 
States, 313 U. S. 80, 94:. 

unlawful discrimination was not decided. See, however, 
Meyer v. Nebrasl;;a, 262 U.S. 390, where the defendant was 
convicted for having tnught the Germnn langunge in a paro­
chial school under a state stu,tute which forbade the instruc-• 

tion of any language except English to children in p1imary 
schools. The right of the teacher to instruct was held to be 
a liberty protected by the due process clu.use which the Court 
concluded was violated by the statute. Accord: Bm•tels v. 
Iowa, 262 U. S. 404. See also, Pierce v. Society of Sistc1•s, 
268 U.S. 510, holding invalid a statute jmposing compulsory 
attendance at a public primary school. The legislation wns 
viewed us an infringement of the liberties of parents to dit·ect 
the education of their children and was held to be an unwar­
ranted interferenCfil with the right of a private school to 
secure pupils for instruction. 

Plessy v. Ferguson, 163 U. S. 537, does not, it is believed, 
decide the issue, for, assuming that equal though segregated 
travel facilities may meet the requirements of the Constitu­
tion, it does not follow that the same is true of education 
where the very fact of segregation may, itself, result in 
inequalities of the oppot·tunity to learn, which depends not 
only on instruction but on the association with fellow pupils . 

• 

' 

• 
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It is also settled that the Constitution pro­
hibits discriminations against persons of· a par-

• 

ticular race or color, which operate to prevent 
them from carrying on a busi11ess or calling. 
Yick Wo v. Hopkins, 118 U. S. 356; 'l'ru(JlJ; v . 

• 

Raich, 239 U. S. 33. Discrimi_nation is no less in-
valid because it is evident (jmly through the man­
ner in which a state law is a ·- istered. Thus, 
in Yick W a v. Hopkins, supra, it was held that 

• 

equal protection of the laws was denied where 
city officials so administered a municipal licensing 
ordinance as to grant laundry permits to white 
persons but consistently to deny them to Chinese. 
·The Court said (118 U. S. ·at 374): 

• 

The fact of this discrimination is admit­
ted. No reason for it is shown, and the 
conclusion cannot be resisted, that no rea-

• 

son for it exists except hostiFty to the race 
and nationality to which the petitioners 
belong, and which in the eye of the law is 
not. justified. The discrimination is, there-
fore, illegal * * *. · 

In Truax v. Raiah, supra, the right of an indi-
• 

vidual to have an employer be free in his selec-
tion of employees, unrestrained by racial ]jmita­
tions imposed by the State, was held to be pro­
tected by the Fourteenth Amendment. Mr .. Jus-

• 

tice Hughes' opinion for the Court in that case 
declared (239 U. S. at 41) that a State's unques­
tionably broad police power 

does not go so far as to ma:Ke it possible 
for the State to deny to lawful inhabitants, 

-
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because of their race or nationality, the 
ordinary means of ear·ning a livelihood. It 
requires no argument to show that the 
right to work for a living in the common 
occupations of the comm1mity is of the 
very essence of the personal freedom and 
opportunity that it was the purpose of the 

· Amendment to secure. [Citations omit­
ted.] If this c'ould be refused solely upon 
the ground of race or nationality, the pro­
hibition of the denial to any person of the 
equal protection of the laws would be a 
barren form of words. 

Similarly, in Yu Oong Eng. v. '11'rinidad, 271 U. S. 
500, a statutory prov.ision which forbade books 
of acco1mt :from being kept in the Chinese lan­
guage, and thus had the effect of preventing many 
Chinese merchants from remaining in 
was regarded as a denial of the equal protection 
and due process safeguar·ds :incor·porated in the 
Philippine Autonomy Act (Act of August 29, 

• 
1916, c. 416, sec. 3, 39. Stat. 546) . 

• 

(:3) The Right to Acquire, Use, a.nd Dispose of Prope1•ty, 
Witlwut ])_i.~erintinatwn becau.~e of Raee m• OoZor 

There is a line of cases which constitute direct • 

precedent for the proposition that the r·ight to 
acquire, use, and dispose of property is a right 
which neither the States nor the Federal Gov­
ernment can abridge or limit on "the basis of race 
or color. The first of these cases is B1.wlwnan v . 

• 

Warley, 245 U. S. 60, decided thirty year•s ago by 

i 

' 

• 
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a unanimous Court· after extensive deliberation. 52 

In that case, a municipal ·ordinan<;·e of the City of 
' 

Louisville, Kentucky, enacted for the avowed 
purpo~e of p:reventi:rig ill-feeling and conflict be.­
tween the white an.d <;olored races, prohibited. any 
colored perso:p, from moving into and occupying 
as a residence ahy house in a city blo~k where 
the majority of dwellings were occupied by white . -

persons. The converse was also prohibited, name,. 
' 

ly, the establishment of a tesidenc~ by a white 
person in a city block where the majority of 
houses were occupied as residents by Negroes . 

• 

Suit was brought ·by a white pi1operty owner 
• 

against a N eg:ro purchaser to compel specific perc""' 
formance of a contract for the sale of property 
located in -a block w.here a majority of the resi.,. 
dehces wet~ occUpied by white people. ·The ven­
dee., by way of answer, asserted th~Xt he could not 
take occupancy of the property under the local 
ordinance. 53 Reve:rsing the judgment of the· Court 
of .Appeals of K~mtuclcy, this Oourt held the ordi­
nance invalid as a .deprivation of- the owner's 
property rights. without due pr0cess of law. 

' 

32 The case was argued April10 and 11, 1916; was restored 
to the docket for reargument on April17, 1916; was reargued 

, .April 27, 1917; and was decided November 5, 1917. 
33 'rhe cont:J;act- speci6cally pFQv:ided that -tlie purchas~r 

was not to be bound unless the property could lawfuily be 
occupied by him as ·a residence. The majority of residen9es 
in the particular l:)lq<}k. wer~ oce;upied by wh5te persons, and, 
the purchas~r would hswe p.ot '(:Je~n bound und~r the contract 

- -
.. un.less the ordinance was herd invalid (245 u. s. 69-70). 

' 

• 

• 

I 

• 

' 

' 
• 

' 
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"Property", the Court stated, "is more than the 
mere thing which a person owns. It is elemen­
tary that it includes the right to acqujre, use, ~nd 
dispose of it. The Constitution protects these 
essential attributes of property, * * * True 
it is that domjnion over property sprjnging f1·om 
ownership is not absolute and tmqualifi.ed. The 
disposition and use of property may be controlled 
in the exercise of the police power in the :inter­
est of the public health, convenience, or wel­
fare." (245 U. S. at 74.) However, to impose 
such a restra;int on alienation and acquisition, 
based solely on the color of the occupant, was 
held "not a legitimate exercise of the police 
power of the State, and is in direct violation of 
the fundamental law enacted in the Fourteenth 
Amendment of the Constitution preventing state 
interference with property rights except by due 
process of law." (Iil., at 82.) 

In thus holding that the police powe1· of a 
State broad as it is in justifying restrictions 
upon property rights (see Euclid v. A1nble~t. 

Realty 0 o., 272 U. S. 365, 395) cannot sustain 
restrictions based solely on color, the Court re­
lied in no small measure on the rights of coloi·ed 
purchasers to acq11ire property, and to use apd 
enjoy it, without being discr.imhJated agajnst 
because of their color. Referring to the provi­
sions of Rev. Stat. § 1978, c. 31, sec. 1, 14 Stat. 
27 (8 U. S. 0. 42), and Rev. Stat. § 1977, c. 

' 

-
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1.14, sec. 16, 16 Stat. 144 (8 U. S. C. 41), the 
Court stated (pp. 78-79) : 

• 

Colored persons are citizens o~ the United 
States and haye the right to purchase 
property and enjoy and use the same with­
out laws discriminating against them solely 
on account of color. Hall v. DeCuir, 95 U. S. 
485, 508. These enactments did not deal 
with the social rights of men, but with 
those fundamental rights in property 
which it wa.s intended to secure upon the 
same terms to citizens of every race and 
color. Civil Rights Gases, 109 U. S. 3, 
22. The Fourteenth Amendment and these 
statutes enacted in furtherance of its 
purpose operate to qualify and entitle a 
colored man to acquire property without 
state legislation discrimina;ting against him 
solely because of color. 

·Some of the argru:;nents which are still made, 
expressly or tacitly, to support the validity of 
racial residential segregations were rejected in 
Bucha;na;n v. W arl'ey. The 'answers given by the 
Court then are no less valid today. It was argued 
that the ordina;nce should be upheld because it 
represented an attempt to deal with the serious 
and difficult problem of race hostility. But, 
answered the Court, the solution of this problem 
"cannot be promoted by depriving citizens of 

' 

their constitutional rights and privileges" (245 
• 

U. S. 80-81). Similarly, in reply to the con-
tention that segregation would prevent race con-

• 

-
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flicts a;nd promote the public peace, the Court 
said: "Desirable as this is, and important as is 
the preservation o£ the public peace, this aim 
cannot be accomplished by laws or ordinances 
which deny rights created or protected by the 
Federal Constitution" (p. 81). Finally, to the 

oft-1•epeated assertion that the property of ad­
jacent owners becomes depreciated when colored 
persons move into the area, the Court r~plied: 
·"But property may be acquired by undesirable 
white neighbors or put to disagreeable though 

lawful uses with like results" (p. 82) . 
.Although Ha1'1non v. Tyler, 273 U. S. 668,31 and 

City of Richmond v. Deans, 281 U. S. 704,&; were 
pm· c~£1·iarn decisions, the factual situations pre­
.sented in those cases demonstrate the broad basis 
·on which this class of cases rests. Ha1·1non v. 
Tyler involved a municipal ordinance and a paral­
leling state statute which, broadly summarized, 
forbade a Negro person from establishing a 
Tesidence in a "white commmJity" and a white 
person from establishing a residence in a "Negro 
·comnmnity'' except by obtaining the Wlitten con­
sent of a maj01·ity of the persons of the opposite 
race living in the community. The suit involved 
injunctive relief sought by one inhabitant of a 
·"white comm1mity" against another owner to 
-

34 Reversing 160 LQ.. 943, in which the Supreme Court of 
Louisirttna adhered to its previous ruling in Tyler v. H mwwn, 
158 La. 439. 

s:> Affirming 37 F. 2d 112 (C. C . .A.. 4) . 

• 

-
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' 

restrain him from renting a dwelling .to Negro 
tenai1ts without dbtaining the necessary consents. 
In ruling that the law's did not con~ravene the 
provisions of the FourteentlJ.. Amendment and that 
the relief .could not be denied on that ground, the· 
Supre1pe Court of Louisiana held that the legis­
latimi was not discriminatory since it applieCE 
equal restrcaints_ to both races, that the purpose o:f 
the J.egislation wa$ to discourage social inter-
coUTse between the races, and that, unlike 

I 

Buchanan v. Warley, there were no restraints on 
tile Pight to- sell or buy property,- but only on the 
right to occupy it as a dwellillg .. Since the· ruling­
in Buchanan v. W a1·ley wa:s clearly opposed to. 
each of the_ grounds relied on by the. Louisiana. 
court, it is not surprising that this Court reversed 
per curiwm on the q.~thority of that case. 
· City of Richmond v. Deans, supra, involved a 

municipal ord.inarrce which attempted to achieve­
segreg;;t.tion by prohibiting . any pel.lsOii from re­
siding in a city block wh~re the majority or 
11esidences were occupied by those with whom. 
such person was for.biddeh to ~nter into marriage· 
under state law. The or.dihance was thus similar­
to the ..... o11e involved in ]Juchanan v. Wartey. The 
case, however, involved the rights ·of .a Negro 
pu-rchaser· who had entered into a contract to· 
,pta'chase a dwelling in a block where he ·would 

' . 

have been prohibited from residing under the· 
• 

terms of the ordinance. Upon threats of the 
• . 

ordina:Q.ce being enforced against hil)J, he filed. 
\. 

• 

• 

• 

• 

• 

I 

• 
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suit to enjoin the city from doing so. The Dis­
trict Court issued the injunction and the Circuit 
Court of Appeals, in affirming, ruled that the 
ordinance, while framed in terms of m.ar1•iage, 
was actually based on color alone and, as such, 
was {ill constitutional under B~tolianO/J'b v. Warley; 
and Harmon v. Tyler. This Court af.fuw.ed pe'r 
curiam on the authority of these latter cases. 

In summary, therefore, B~whan,a;n, v. W a?·Zey 
and the cases following it have established the 
broad principle that an individual is protected by 
the Fifth and Fourteenth Amendments from legis­
lative enactments which limit, solely because of 
race or color, his right to acq11ire, use, or dispose 
of property. As to this right, neither the States 
nor the Federal Government can impose or. en­
force general legislative restrictions based ex­
clusively on race or color. Seg·regation of 
residential areas on the basis of the race or color 
of the occupants involves (1) an arbitrary and 
1mreasonable classification which cannot be justi­
fied even 1Ul.der the broad police power, and 
(2) a deprivation without due process of law of 
the property right of an owner freely to sell, and 
the correlative right of a buyer freely to purchase 
and occupy. Persons who are otherwise eligible 
and willing to acquire property cannot be denied 
such right simply because they. are of a particular 
race or color. Nor is any such racial or color 
classification any less unconstitutional because it 

• 

• 
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is made to depend upon the consent of the owners 
of neighboring property. 

• 

In Fay v. New York, 332 U. S. 261, :this Court, 
in referring ·to statutes enacted by Congress to 
implement the Fourteenth Amendment, stated 
pp. '282-283: '·'For us the majestic generalities 
of the Fourteenth .Amendment are thus reduced 

• 

to a concrete statutory command when c~ses in­
volve race or color which is wanting in every 

. other case of alleged discrimination." As we 
have. shown, the respective rights of vendor and 
purchaser of property to deal with each other 
freely and without restraint because of each 

• • 

other~s race er color are sufficiently clear under 
the Fourteenth Amendment. Buchanan v. War­
l·ey, supra. Congress, however, has so plainly 
stated the rights. which are secured by that 
.Amendment as to leave no room for doubt in this • • 

regard:. Section 1978 of the Revised Statutes 
(8 U. S. C. 42) provides: . 

All citizens of the United States shall 
have the same right, in every State and 
Territory, as is ehjQyed by white citizens 
thereof to inherit, purchase, lease, sell, 

• 

hold, and convey real and personal ,prop-
erty.36 

----
36 The District of Columbia, which is subject to the legis-

lative power of Congress, is undoubtedly embraced in the 
term "every State or Territory." Talbott v. Sil!ver Bow1 
Oownty, 139 U. S. 438, 444; Geofroy v. Riggs, 133 U. S. 258. 

' 

• 

' 

• 
I 

' • 

I 

I 
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Section 1979 of the Revised Statutes (8 U.S. 0. 
43) provides: 

' 

Every person who, unde1' color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, 
or causes to be subjected, any citizen of 
the United States or other person withln 
the jurisdiction thereof to the deprivation 
of any rights, privileges, or jmm.unities 
securecl by the Constitution and laws, shall 
be liable to the person injured in an action 
at law, suit in equity, or other proper 
proceeding for :redress. · 

Section 1978 of the Revised Statutes was de­
rived from Section 1 of the Civil Rights Act 
of 1866, 14 Stat. 27.37 That statute, which be­
came law while the Fourteenth Amendment was 
1Jnder consideration by Congress, is 1mdoubtedly 

87 Section 1 provided: 
" * * * That all persons born in the United States and 

not subject to any foreign power, excluding Indians not 
taxed, are hereby declared to be citizens of the United States; 
and such citizens, of every race and color, without regard to 
any previous condition of slavery or invol~tary servitude, 
except as a punjsbment for crime whereo:f the party shall 
have been duly convicted, shall have the same right, in every 
Staw and Territory in the United States, to mn.ke and enforce 
contracts, to sue, be parties, and give evidence, to inherit, 
purchase, lease, sell, hold, and convey rea.l and personal 
property, and to :full and equa.l benefit of all laws and pro­
ceedings for the security of person and property, as is enjoyed 
by white citizens, and shall be subject to like punishment, 
pains, and penalties, and to none other, n.ny law, statute, 
ordinance, regulation, or custom, to the contrary notwith­
standing." 



• 

• 

' 

• 

• 
• 

• 

• 

• 

I • 

a clear expres~i0n 0~ rights. which-, if n0t else­
where guaranteed by the Constitution; were in-

• 

tended to be secured by the FoP.·r-teenth .Amend-
ntent itserf. See Flack,. 4doption of the Four­
teenth Arne1~d~nent (t908) 19-40~ The validity 
of the section, constitu.ting as it does an exercise 
0f the authority given to Congress· by Section 6 . 
of the Fourteenth .Amendment to enfol!Ce its 

' 

provisions· by appropriate legislation, has never 
• 

been doubted. Straude1~ v. West Virginia, 100 
U. S. 303; 311-$12; Virgini(J; v. Rives, 100 U. S~ 
313, 317_,318; Ex parte Virginia, 100 tr. S. 339, 
364-365; Civil Rights Oases, 109 U. S. 3, 16-17 ~ 
22; Buchanan v. Warley, 245· U. S. 60, 78. 

ln Virginia v. Rives, supra, Sp!3aking of Sec-
. ' 

tions 1977 as and 1978 of the Revised Statutes, 
the Court said (p. 318) : 

• • 

The plain object of these statutes, as of 
· the Constitution which .a"Q.thorized. them, 
was. to place the colored race, in respect 
of civil rights, -upon a level with whites. 
They made the rights and responsibilities,.. 
civii and criminal, of the two races exactly 
the same. 

as Section 1977 (8 U.S. C. 41) provides: _ 
"All persons within the jurisdiction of the United Stat~ 

shall 4ave the· same right in every State and· Territory to 
mruke and enfo11ce ·contracts, to sue, be parties, give evidence,. 
a:p.d to the full 'and equal benefit of allla w~ and p:roceedings 
for the security of' persons and p1:operty as is enjoyed by 
white citizens, and sh!tll be subject to like· punishment, _pains,. 
penalties, .taxes, licenses,. and exactions o£· every kind, and 
to no other." 

769191-47 6 
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Those statutes "partially enuroe1·ating what civil 
rights colorecl men shall enjoy equally with white 
persons, founded as they are upon the amend­
ment, are intended :for protection against State 
infringement o:f those rights." (Ibid.) 

.Again, in Straude'J· v. West V irg·ilnia, sup1·a, 
the Court stated that those sections (p. 311)-

partially enumerate the rights and im­
munities intended to be guaranteed by the 
Constitution * * *. 

It was :further stated (p. 312): 

This act puts in the form of a statute 
what had been substantially ordained by 
the constitutional amendment. It was a 
step towards enforcing the constitutional 

' . 
prOVlSlODS. 

·when a State, through its judiciary, en:forces 
a 1·estrictive covenant against a colored citizen of 
the United States, it thereby denies him the right 
to purchase or lease property solely on racial 
grounds. .As regards the particular propet'ty in­
volved, it enforces a disability against Negro citi­
zens which does not exist for white citizens. It 
creates differences in rights between citizens on 

, the basis of color where Congress has ordained 
that they shall be ''exactly the same.'' · 

It is clear, therefore, that the right to ac­
quire, use, and dispose o:f property is a right 
which the Constitution protects against govern­
mental restrictions based solely on race or color .. 



• 
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There can be no doubt that racial rootrictive cov-· 
• 

enants do impinge upon that right. We submit 
that judicial enforcement of such covenants inter­
feres also with other constitutional rights, namely, 
(1) the right to equality of opportunity, without 
hindrance because of race or color, in securing 
decent and adequate housing facilities, and (2) the 
right to equal treatment before the law. Bu­
chanan v. Warley and the cases following it 
have settled that no constitutional justification 
exists for legislative residential segregations based 
solely on race or color. There· remains the ques­
tion whether judicial decrees enforcing private 
racial restrictions have any greater constitutional 
justification. This question is discussed infra, 

l 
pp. 77-85. 

(3) The Right to Compete on Terms of Equality, without 
Hini!Jrance because of Race or Oolor, in Seowring Decent 
and Adequate Living Accommodations 

-

Truax v. Raich, 239 U. S. 33, 41, holds that 
the Constitution forbids racial discriminations 

• 

with respect to "the. right to work for a living 
in the common occupations of the community," 

' because that right "is of the very essence of the 
personal freedom and opportunity that it was 
the purpose of the [Fourteenth] Amendment to 
secure". What is involved in the cases now be­
fin~e the Court is essentially the right to compete 
0n terms of equality, without hindrance because 
of race or color,. in securing decent and adequate 

' 

' 

• 

' 

I 

• 
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li:ving accommodations. The State can no more 
participate in a denial to its citizens of that right 
than it can, as Truax v. Raich holds it cannot, 
in a denial of the right of equality of oppor­
tunity in pursuing "the ordinary means of earn­
ing a livelihood". Both rights are essential 
attributes of the "freedom and opportunity" se­
cured by the Constitution. Neither can be denied 
on grounds of 1·ace or color without doing violence 
to our fundamental law. 

' 

We need not 'labor the point. ''Housing is a 
necessary of life." Block v. Hirsh, 256 U. S. 135, 
156. And see Bowles v. Willingharn, 321 U. S. 
503. The right to work for a living is meaning­
less without the right to live in a habitable place. 
It is not suggested that the Constitution guaran­
tees every man a house of his own choosing, any 
more than it guarantees him a job of his own 
choosing. ·what it does guarantee is that the 
States and the Federal Government will not exert 

' 

their authority so as to deny llhn equality of op­
porLnnity, simply because of his race or color, in 

• 

obtaining a job or a house :from an employer or 
property-owner who would otherwise be able and 
v..'i1ling to give him a job or to sell or rent a house 
to him. 

(4) The Right to EquaZ '1'1•eatment befo1'e the Law 

The fundamental principle that all men, regard­
less of their race or color, stand equal before 
the law is imbedded in the Constitution and laws 

• 



' 
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• 

·of the United States. In Truax v. 0 orrigan, 257 
U. S. 312, 332, this Court said: 

"All men are. equal before the law," 
' '' 'rhi& ir; a goverllinent of la.ws and not of 

men,'' "No man is above the law,'' are 
· ~11 maxims showing the spirit in which 

I 

legislatures, executives and courts are ex-
pected to ma::k:e, execute; and apply law&. 

The doctrip.e upholding the equality of. all men, 
was given expression in the Declaration of Inde­
pendence : ''We hold these trut4s to .be self­
evident, that ail men are created equal, that they 
are endowed by their Creator with certam un­
t!olienable Rights, that among these are Life, 
Liberty, and the pursuit of Happiness.'~ 

This is more than a,n abstract pledge. It is 
given. meaning and effect by the provision of the 
Fourteenth A.menclrnent that no person shall be 
denj.ed the equal protection of the laws. In Hilt 
V': Texas, 316 U. 'S. 400, 406, Mr. Chief Justice 
Stone;s opinion for the· Cour·t stated: "Equal 
protection of tbe ~aws is something pJ.ore tha:Q. an - ' 

abstract right. It is a command which the State 
must respect, the benefits of which every perso:Q. 
may demand.'' . : 

In .S.tra'?lder v. West Virginia, 100 U. S. 303, 
307, this Cou1et. paraphrased the Fourteen~h 

Amendment in these terms: 

What is this but declari~1g t4at the law in 
the States shall be the s:vme f0r the black 
as for the white; that all persons, whether 
colored· or whit(}~ shall stand equal before 

• 
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the laws of the States, and, in regard to 
the colored race, for whose protection the 
amendment was prima1·ily designed, that 
no discrimination shall be made against 
them by law because of their color'l 
[Italics added.] 

Pursuant to its authority 1mder the Fourteenth 
Amendment, Congress in 1870 enacted the fol­
lowing statute (R. S. § 1977, c. 114, sec. 16, 16 
Stat. 144): 

.All persons within the jurisdiction of the 
United States shall have the same 1ight in 
every State and Territory in the United 
States to make and enforce contracts, to 
sue, be parties, give evidence, and to the 
full anil equal benefit of all la'WS and p1'0-

oeedings fo'i· the seowity of person wnd 
p'i·ope1·ty as is enjoyed by white citizens, 
and shall be subject to like punjshment, 
pains, penalties, taxes, licenses, and exac­
tions of every kind, and none other 
* * *. [Italics added.] 

However vague its b01mdaries, the right to 
equal treatment before the law certainly re­
quires, as a mjnjrnum, that courts shall not estab­
lish a ru1e of law which, in its very terms, makes 
race or color a controlling factor in its applica­
tion. Snowden v. Hughes, 321 U. S. 1, makes 
it clear that where a statute or rule of law, fair 
on its :face, is applied different;ty to those who 
are entitled to be treated alike, there "is not 

• 

' 
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a· denial of equal protection unless there is shown 
to be present in it an 19lement of intentional 
or purposeful discrimination." 321 U. S. at 8. 

Judicial enforcement of racial restrictive cove­
nants is quite different. In the first place, the 
rule of law under which such covenants are en­
forced is on its face unfair and discriminatory. 
If the courts which enforce such covenants were 

- -

merely applying a general rule 'that all restraints 
· on alienation are enforceable, that might be one 

thing. It is quite another when the courts do not 
I 

enf0rce all restraints. on alienation, but do ap-
prove those which are bp.sed on race and color. 
See infra, pp. 107, 114. We urge that, by force 
of the Fifth and Fourteenth Amendments and 

• 

the statutes enacted thereunder, the .States and 
the Federal Government cannot establish rules of 
law which in their very terms make racE;l or color 
relevant in their application. 

8-econdly, even if the rule of law here involved 
is not discriminatory on its· face, there can be no 
doubt, as has already been shown, that it is ap.,. 
plied so as. to discriminate against particular 
minority groups. It has been s-aid that these 

• 

covenants are enforced against all persons, re-
gardless of their race or color. But the short 
answer is that, as a practical matter,. such cove­
nants are never directed against any bt;J.t members 
of particular minority ·groups. 

-

' 

' 
• 

' 
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(.5) Judicially-Enforced Racial Restrictiom Ha'IJc No 
G'reate'l' Oon$tit'llitionai J'U8tification Tlu11n Leglslatirve~y­
lmposed Residential Seg·rcuations 

As has been shown, sttpra, pp. 25, 40-42, ra­
:cial restrictive covenants came to be widely used 
·only after this Court had ruled that racial resi­
il.ential segregation could not be imposed by state 
or municipal legislatures. They seem to have 
been adopted as a substitute :for such legislation, 
and have, indeed, well fulfilled that role. Racial 
restrictive covenants have become so pm-vasive in 
this country that the consequences o:f their en­
forcement are hardly distinguishable from, and 
certainly no less serious than, the legislatively­
imposed segregations invalidated in Buohanarn v. 
Wa'rley and the cases following it. 

The sociological data already set fo1'th ( sup1·a, 
pp. 27-39) show that bounda1i.es beyond which 
Negroes cannot make their homes are no less real 
when imposed by restrictive covenants than when 
imposed by legislation. The result of the con­
stantly increasing use of restrictive covenants has 
been large-scale compulsOl'y segregation of racial 
groups with respect to housing. That segregation 
is not confined 'to Louisville, Kentucky, as it was 
in Buchanan v. Warley; it has become a national 
problem; the effects of such covenants are ap­
parent in most of the major urban communities of 
our country. 

Practically and realistically, judicially-enforced 
racial restrictive covenants have a scope and effect 
at least as broad as racially re~trictive housing- leg-

' 
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islation. Legally, we submit, they are equally 
• 

in:Valid. The Court is not here eoncerned with -
0 - • 

-the effect or validity .of isolated racj_al restrictive 
·covenants. It is confronted by' tbe existence of 
such a mass of covenants. in different sections of - - . 
-the country as to warrant the assertion that pri-
vate owners ha:ve, by contract, put into effect 
what amolJnts to legislation affecting la:rge areas 

··of land legislation which, if enacted by Con­
gress, by a :;Jtate legislature, or by a municipal 
council, would be invalid. Judicial enforcement' 
of racial restrictive covenants has made this a 
- . -

Nat,ion of racial patch quilts, thus presenting 
constitutional issues which must be re~,5olved by 
weighing the interests of more than ·a single­
vendor or a single vendee. It is the presence . 
of a public interest the interest of millions of 
• 

Neg-Foes, Jews, Mexicans, Indians and others who 
'desire to acquire propm·ty w-ithout 11estriction 
because of' race· or cJJeed, as well as the· interest of 
the non-IP.inority public in Femoving and avoiding 
the dele'terious soc-ial results of segregation­
which must invalidate judicial decrees enforcing 
racial restrictive covenants. · 

• 

.As this Cour,t, speaking through Mr. Justice 
Holines, stated (B-lock v. Hirsh, 256 U. S. 135; 
155): 

• 

-Plainly circumstances may &6 change in 
0 

time or so. differ in space as to clothe with -
such an interest [i. e., a public interest] 
what at other times or in other places 
would be -~ matter of purely private con-

' • 

• 

• 

• • 
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cern. * * * [Citations omitted.] They 
dispel the notion that what in its jm­

mediate aspect may be only a private trans­
action may not be raised by its class or 
character to a public affair. 

The same point can perhaps be made by para­
phrasing the "governing constitutional principle" 
which this Court has distilled from its decisions 
under the Contract Clause: When a widely dif­
fused public interest has become enmeshed in a 
network of multitudinous private arrangements 
and governmental machinery has been invoked for 
the effectuation of such arrangements, that public 
:interest cannot be submerged by abstracting one 
such arrangement from its context and treating 
it as though it were an isolated private covenant 
imm1me from the prohibitions of the Fourteenth · · 
and Fifth Amendments. Of. East New Yo'rk Bank 
v. Hahn7 326 U. S. 230, 232. 

Marsh v . .Alabama, 326 U. S. 501, illustrates the 
controlling effect of such a public interest :in the 
resolution of issues as to the validity o;f govern­
mental action under the Due Process Clauses. In 
that case, the appellant, a Jehovah's Witness, 
undertook to distribute religious literature on the 
sidewalk of a town all of the property in which 
was owned by a single corporation. .Although 
warned that the sidewalk was private property 
and that distribution of her literature was for­
bidden, the appellant refused to desist. She was 
arrested and convicted of violating a state statute 
making it criminal to enter or remain on the 

• 
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premises of' another after having been warned not 
to do so. In this Court,. the appellant contended 
that her conviction violated her constitutional · 
ri~hts. ~ 

In a-g;reeing with the appellant, this Court ~ave 
short shrift to the State's contention that the cor-

• 

poration's right to c·ontrol activities in the com-
pany town was "coextE;lnsive with the ri~ht of a 
homeowner to re~ate the conduct of his ~ests." 
326 U. S. at 506. Of. Martin v. Struthers, 319 

' 

U. S. 141, 148. It refused, in balancing the prop-
erty rights of a landowner as against the civil 
rights of a reli~ious propagandist, to attach the 
same weight to the right of a corporation to use. 
the state machinery to deny a distributor of relig­
ious literature access to ~n area which, in every 
respect but ownership, was indistin~uisb.able from 
any other town or villa~e, as would attach to the 
right of an individual to invoke governmental 
organs in order to keep religious solicitors off his 
parcel of land. Ibid. It did so because there was 
another interest which weighed in the balance· ' -
the interest of the public, in that case, those in­
habitants of the company town who, just as resi­
dents of mnnicipalities, had "an identical interest 
in the functioning of the community in such man­
ner that the chamiels of communication remain 
free". 326 U. S. at 507. 

It is of crucial importance, therefore, that those 
who enter into racial restrictive covenants and 
who seek to employ the machinery of government 
in their enforcement "are not acting in matters 

• 

• 

' 

• 
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of merely private concern like the dh·ectors or 
agents of business corporations. They are acting 
in matters of high public interest"/0 in that they 
are attempting to use the power of the State to 
deny to millions of other persons, solely on racial 
grounds, the right to decent and adequate housing. 
To such an attempt at discrimination, the States 
and the Federal Govei'Dment cannot proffer the 
aid and supp01·t of their courts. 

In Buchanan v. Warley~ 245 U. S. 60; the "au­
thority of the State to pass laws in the exercise 
of the police power, hav.ing for their object the 
promotion of the public health, safety and wel­
fare" was invoked. 245 U.S. at 74. It was m·ged 
that the ordinance should be sustained because it 
would "promote the public peace by preventing 

• 

race conflicts" (id. at 81), and because "acquisi-
tions by c.olored persons depreciate property 
owned in the neighborhood by white persons" . 

• 
I d. at 82. While recognizing that the police 
power. of a state is '~very broad1

' and that its 
exercise "is not to be interfered with by the courts 
where it is within the scope of legislative author­
ity and the means adopted reasonably tend to 
accomplish a lawful purpose", the Oourt held that 
''it is equally well established that the police 
power, broad as it is, cannot justify the passage 
of a law or ordinance which runs counter--to the 
]imitations of the Federal Constitution" on the 

to Ni::con v. Oonilon, 286 U. S. 73, 88. 
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powe~ of gover:pment to deny ''those fundamental 
rights ip. property which it w&s, intended to secure 
up0n the same ter1ps tQ ·citiZ'elis Of every ;race and 

' 
color". 245 U. S. at 74, 79. 

• • 

Much less may these "fundamental rights'' be 
- -

denied by judicial action at the instance o;f those 
who, rather than invoking the br.oad police pnwer 
of a State, must rely solely on thei~ interest as 

• 

neighbors to justify a discrimination which a 
sovereign .State, through its legislature, is without -
power to impos~. As has been noted, the legisla­
tive power denied in Buchanan v. Warley encom­
passed the interest of white persons in avoiding 

-
the depreciation of their property allegedly flow.-
:ing from the acquisition by colored persons of 

• 

:neighboring property. There can be no doubt of 
the insufficiency of tllat interest alone when it, 
together with the gen~ral police powers of .the 

• 

state, was held to be inadequate constitution:;~,l 

ju~ifl.cation for ·racial segregation . 
• 

It has beeJ.l pointed out that racial restrictive 
covenants ·ca,me into general use as a substitute 
for mvahdatec;l racial segregation legislation. But, -
in some respects, the covenant device has been 
more- than a ·substitute for legislation; it has met 
tl;te requirements ·of tho.Se desiring to. exclude 

I ' 

Negroe~ :;~,nd other minorities and it has made it 
possible to c;lo so n:wre certainly and expeditiously. 

• • 

Thus the ev:ils attendant upon racial segregation 
have been aggravated. · 

I 
• 

• 

-

• 

' 
\ • 

• 

, 

• 

• 
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By using the restrictive covenant device, those 
desirous of jmposing racial restrictions can bypass 
the democratic processes of legislation through 

• 

which the desirability of such restrictions is 
passed upon by the elected representatives of 
the people. Numerous, though relatively small, 
groups of property owners can, through the cove­
nant device, deny to large groups of people 
thought to be racially undesirable the right to 
buy, lease, or use property for long periods of 
time, indeed often forever. In so doing, they 
are not required to, nor do they generally, give 
any consideration to the broader social and eco­
nomic consequences of their action. Legislative 
racial segregation can at least be planned so 
that accommodations can be made for changes in 
populations, needs, etc. But racial segregation 
through the covenant devtce is wholly haphazard. 
It is subjected to none of the restrainjng in­
fluences on stark racial prejudice which might 
make for deliberate, considered judgment. 

The absence of such a judgment as a possible 
reasoned basis for the governmental action here 

• 

involved underlines the views this Court has al-. 
ready announced with respect to the lower degree 
of deference due to state judicial action as con­
trasted with legislative action. Here, as in 
Bridges v. California, 314 U. S. 252, 261, the 
judgments below "do not come to us encased in 
the armor wrought by prior legislative delibera­
tion." A legislative "declaration of the State's 
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.Policy would weigh heavily in any challenge of 
' 

the law as ,irifringing constitutional liTYJitations." 
Cantwell v. Connecticut,. 310 U. S. 296, 307-308. 

' 

But not eo when "the judgment is based on a 
common law concept qf the most general and liD­

defined nature." 310 U. S. at 308. 

(6) The Decrees Below Oannot Be Justified on any Theory 
' 

of "Waiver" of OonstifTtdional Rirfhts 

It may possibly be contended that, even if' 
judicial enforcement of private racial discrimina­
tions violates rights secured by the Constitution 
and laws of the United States, the decrees below 
are nevertheless valid because they merely en­
force agreements of a voluntary nature, anq the 
persons against whom the decrees are directed 

' 

cannot be heard to complain because they have 
' 

''consented" to such agreements, either actually 
or constructively. 

We submit that such a contention would be 
wholly without merit. Whatever its validity as 
against the white sellers, the argument could 
have no application whatsoever against the col­
ored purchasers. Such persons· have obviously 
relinquished none of their constitutional rights 
merely by entering into agreements for the pu:t:­
chase and occupancy of property. . These pur­
chasers can hardly be regarded as "parties" to 
the restrictive agreements expressly directed 
against them. 

• 
That the property which they agreed to pur-

chase was already subject to a restrictive cove-

• 

• 

' 

• 
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nant is relevant only in so far as such covenant 
limited, under state law, th~ scope of the seller's 
rights of alienation. But it begs the question 
to conclude that, because the seller under state 
law cannot legally sell to him, the colored pur­
chaser is therefore precluded from asserting that 
such state law violates his constitutional rights. 

Moreover, the question of "waiver" involves 
essentially the same balancing of public and pri­
vate interests as that which is involved in the 
broader question of constitutional validity. See 
SUp1'U2 pp. 79-83. On the one hand, the State 
undoubtedly has an interest in enforcing private 
~ontractual arrangements. Persons who enter 
into such arrangements o1•dinarily have a right 
to rely upon the aid of the law in their effectua­
tion. But, on the other hand, there is a co11nter­
vailing interest against the use of such aid where 
it is invoked to enforce a denial of constitu­
tional rights. A white owner of covenanted land 
may, in a sense, perhaps be regarded as having 
''waived'' his property right of free alienation 
to the extent of the restriction imposed by the 
covenant. But the interest of the State in hold­
ipg him to such a "waiver" is, we submit, clearly 
outweighed by the interest protected by the Con­
stitution and laws of the United States in en­
a,bling prospective purchasers to compete on terms 
of equality, without being discriminated against 
by governmental action based solely on race or 
color. 

• 

• 
' 
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' 

0. The case of Co1"1'igan vs. Buckley . ' 

Cor1•igaJJi v. B'ltckley, 271 U. S. 3~3, does not 
" 

foreclose the argument here· presented. To be 
• 

su,re, the facts in the 0 orrigan c~se are essentj ally 
similar to those in the present eases. But a care­
ful examination o:f the Court's irulin.g discloses 
that the points now being raisM were not ~ettled 

• 

by that case. • • 

• 

. Xhe facts in the Corrigan .case ate. simple. In 
1921, -thirty white owners of property situated ih 
the same block in Washington, D. 0., including. 
the plaintiff Buckley an.d the defendant Corrigan, 
entered intD an agreement that no pa,rt of their. 
propt;::vties w<mld ever be ll.Se.d or· occupied by, or. 
s0ld ,o;p leased or given ~to, any. Negro.. In 1922· 

' 
Oorrjgan, potwithstanding this :testrictiv~ cove-
nant; agreed to 'Sell h~r lo"t to the defendant Curtis, 

• 
a Negro. Buckley thereupon brought suit to en-
force the restrictive covenant by enjo:i,ning the 
defendants from executing the contract of sale, 
and py enjoinip.g Curtis from taking title to the' 

' 

property, ~nd fi'0Pl. using or oc~upying it. The . 
• 

' defendants moved to· dismiss the bill on_the grmm.d 
that the covenant was "void'' in· that it was con-- - - ~ ~ 

trary to the Constitu{ioh and laws of the United 
States, and was against J!lnblic .policy. No other 
issl)e was presented by the pleadings or the .argu-

• 

tnents. in -the lower c.ourts. 
~ " . ~ 

The d~f(;}ndants' motions were overruled, a final 
decree o£ 4J,junction was granted, a,nd was affirmed . 

769191 47 ~ ' 7 

• 

• 

• 

I 

I 

' 

• 

' 
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on appeal by the Court of Appeals for the Dist1ict 
of Columbia. 299 Fed. 899. The defendants then 
prayed an appeal to this Court on the ground 
that such an appeal was authorized under the p~·o­
visions of Section 250 of the Judicial Code, as it 
then stood, in that the ease was one "involving 
the construction or application of the Constitu­
tion of the United States" (paragraph 3), and 
"in which the construction of" certain laws of 
the United States, namely Sections 1977, 1978, 
1979 of the Revised Statutes, were "chawn in 
question" by the defendants (paragraph 6). 

This Court held that the appeal should be dis­
missed for want of j11risdiction. The Court :found 
that, under the pleadings, the only constitutional 
question involved was that arising from the al­
legations in the defendants' motions to dismiss, 
namely, that the covenant which was the basis of 

• 

the suit was "void" in that it was contrary to and 
forbidden by the Fifth, Thirteenth, and Four­
teenth Amendments. This question was found to 
be so insubstantial as not to authorize an appeal 
The Court reaffirmed its earlier holdings that these 
Amendments have reference only to governmental 
action and not to any action of private :individuals. 
Oivil Rights Oases, 109 U. S. 3, 11; Vi1·gi1tia v. 
Rives, 100 U. S. 313, 318; United States v. Hat''tis, 
106 U. S. 629, 639; Talton v. Mayes, 163 U. S. 376, 
383; Hodges v. United States, 203 U. S. 1, 16, 18. 

Sjmilarly, the Co·nrt held that there was no sub­
stantial question as to the "construction" of Sec-

' 
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tions 1977, 1978 and 1979 of the Revised Statutes. 
These pr0visions, like the constitutional amend­
ments. 1.mder whose sanction they were enacted,. 
''do not ih any manner prohibit .or :invalidate con­
tracts entered into by private individuals in re-· 
spect to the control and disposition of their own. 
property." (271 U. S. at 331.) The Court also• 
hel'd that the contentions ''earnestly pressed by 
the defendants in this court that the indenture . . 

' 
is not only void because contrary to public policyr 
but is.also of such a discriminatory character that 
a court oof equity will not lend its aid by enforc­
mg the specific p·erformance of the covenant;' 
were questiqns involving consideration of rules 
not expressed in any constitutional or statutory 

• 

provision, and therefore could not be reviewed 
' on appeal unless jurisdiction was otherwise ac-

• 

quired. · · 
The appellants had argued before this Court 

that the decrees of the courts below constituted • • 

a violation of the Fifth and Fourteenth Amend-· . 
ments of the Constitution, in that they involved 
a deprivation of liberty and property without due 

• 

process of law. Citing· Buchanan v. Warley, 245· 
1J. H. 60, and other cases, appellants had urged 

' that the "decrees have all the force of a statute,"' , 
• I • 

and that sincB it would have been beyond the legis-
lative power to authorize enforcem~nt of such 

' . 

covenants, they could not constitutionally be en-
forced through j'udicial action. This contention,. 
it may be conceded, is substantially sjmilar to. 
' 

• 

I 
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th~t which petitioners are here pressing. But it 
is far from clear that this contention was in any 
way passed upon by this Court in the Oor,.,.igant 
.case. The only paragraph in the Court's .oph1ion 
• 

. dealing with this contention (271 U. S. at 331-32) 
reads as follows : 

.And, wliile it was further urged in this 
Court that the dec1'ees of the com'ts below 
:in themselves deprived the defendants of 
their liberty and property without due 
process of law, in violation of the Fifth 
and Fourteenth Amendments, this con~ 
tention likewise cannot serve as a juris­
dictional basis for the appeal. Assuming 
that such a contention, if of a substantial 
character, might have constituted ground 
:for an appeal under paragraph 3 of the 
Code provision, it was not raised by the 
petition for the appeal or by any assign­
ment of error, either in the Court of 
Appeals or in this Court; and it likewise 
is lacking in substance. The defendants 
were given a full hearing in both courts; 
they were not denied any constitutional or 
statutory right; and there is no semblance 
of ground for any contention that the 
decrees were so plainly arbitrary and con­
trary to law as· to be acts of mere spoliation. 
See IJelmat· J oekey Olu,b v. Missou/ri7 supra, 
335. Mere error of a court, if any there be, 
in a judgment entered after a full hearing, 
does not constitute a denial of due process 
of law. Central Land Oo. v. Laidley7 159 
U. S. 103, 112; Jones -v. BulfaZo O•reek Ooal 
Oo.7 245 U. S. 328, 329. 

I 

• 

• 
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' S.e;vera.l ali>servatio:ns· may be D;la.del con.cerning­
this para.gra;ph. First,_ the asse:r:tion that the con­
tention !'likewi$8.· is lack{ng in subs.ta;nce" is. 
~ithet diGtUln or, at m0st,l an ,~t~r)!lative holding. 
S:econd1y, the- ;re,a:;;ons· which the Court gives for 
:finding · th~ contention insub~tantial make it -
highly -doubtful whether· the Qqurt 'understood the 
appellants' contention and was addressing itself 

• 

to that conte.lljtian.,., The app.el!lants had argued 
• 

that judicial enforcement was constitutionally-
:- -; ,, j 

flttu.iva.lent to, a legis!ative ena,c.t:rqel}t, If the-
• ' ' I ' 

Court wished to dispose of that contention, 1t could 
~arq.Iy p.a;ye. chosen, word.s. less .apt. The Court· 

< I j j 

teferr_ed ~n~rely. t9. the £a~t .that the defendants . . . . / .. ,, . ' 

Jlad ·peeP; givelil _a flJ.n he~ring,, tha.t they were not . 
• 

denied any .Gonstito.tional or statutory right, and 
' ' J / ' 

that -lt. could not be said that the decrees were-
.~. ~ I ' • 0 ~ 

l ' • ' -
· · ~'§o plainly arbitrary aJ;td contrary to law as· to-

• 

• 

• 

be ::tcts of m~re spoliation.',. The Court also re-
Ji3ned to: the principle, not questioned by the-. -

.appellants, that due' process o:f law is not d~nied 
merely ·be¢~use a court makes a11 error of law_ 
If the Court had been of the view. that judicial 
enforcement of a private cont~aci W;:!,S not govern­
m~ntal action within the scope of the Constitution, 
that judicial enforcement did not convert the· in-

• 

dividual action of the private contracting parties: 
into .go¥ernmental action, there surely would have· 
been some indication to th~t effect ·in the Court's. 
opinion. TP,e conclusion is almost inescapt:~-ble,_ 

• 

' 
• 

• 

\ 

• 

' 
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therefore, that the Court did not deal with or in 
a11y way pass upon the contention which the 
.appellants had made as to the constitutional 
validity of judicial enforcement. We submit, 
therefore, that the question has not been fore­
dosed by Corr·igan, v. Buckley. Surely this Court 
will not regard itself as bound, in deciding issues 
·of such constitutional importance as these, by a 
"'precedent" so cloudy and dubious. 

If. OF BA.OIAL BF.STB!OTIVE COVENANTS 
IS CONTRARY TO T A E PUBLIC POLICY OF THE UNITED 
STATES 

What ever doubts may exist as to the scope of 
the ruJing in Oorriga11, v. BuiOkley, 271 U. S. 323, 
there is no doubt that it leaves wholly open the 
question whether conside1·ations of public policy 
bar the judicial enforcement of racial rest1•ictive · 
covenants . .ro We urge upon this Court that the 
.enforcement of such covenants is inconsistent 
with the public policy of the United States and 
that upon this independent ground, the judgments 
in these cases cannot be permitted to stand. Since 
the public policy upon which we rely is derived 
from the Federal "Constitution and the laws7 and 
the course of aDministration and decision" (Li-

40 ''We cannot determine upon the merits the contentions 
earnestly pressed by the defendants in this court that tile 
indeuture is not only void because contrary to public policy, 
but is also of such n. discriminntorv character thnt n. court of • 
equity will not lend its aid by enforcing the specific perform-
a.nce o:f the covenant." 271 U. S. nt 332. 

• 
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' 

cense Tax Oases, 5 Wall. 462, 469), that public 
, 

policy should be !3ontrolling on state courts as 
well as those of the District of Columbia.4

'1 

"Public policy is to be ascertained by ;ceference 
to the laws and legal prece.dents.". Muschany v. 
United States, 324 U. S. 49, 66. Among these are 
the Fifth and Fourteenth .Amendments, the legis- ' 
lation enacted by Congress thereunder, and the 
decisions of this Court construing and applying 

' 

such proVisions. They maJI" be s11mmarized as 
establishing most clearly that it is the policy o:f 
the United States to deny the sancti.on of law to· 
racial discriminations, to ensqre ·equality under 

l , •' .I l 
the law po all persons,. ures;Pect1ve of race, creed 
Ql' colox and, more· particular~y, to guarantee to 
Negroes rights, mcludi1;1g th~ ·right to use, acquire, 

' . ' 
· ~'We oorrrob" debel'~in~..upon...the..memts..Uhe-ec::>:p.oontious'"' ... -~ 

' T-W'VII-t Mining Oo. v.. Montana Mining.Oo., :1,.71 U.S. 650, 654-655, 
ih which this Court treated as ra:ising a federal question a 
conte11tion based upon "The public policy: of the Govern­
ment." This Court has recogJ.~~!'ld the ~xistence of "those 
areas of judicial decision within whicl;L the policy of the law is 

' ' so dominated by the sweep o:f :federal statutes that legal re-
lations which they affect must ·be deemed governed by federal 
law haYing its sour.ce, in those sttitutes, rather than by local 
law." Sola Eleotria Oo. v. Jefferson O.o., 317 U.S. 173, 1'16, 
and cases there cited. · 

To the extent tha.t ali argument based on "public policy" 
is another way of saying that Congress has done implicitly 
what it might have done explicitly, we recognize the neces­
sity of establishing the power o£ Congress in this field. We 
believe, however, that the Congressional :p~wer expressly to 
implement the guaranties contained in the Fourteenth and 
Fifth Amendments by proscribing the enforcement of racial 
restrictive covenants is too clear to require"discussion. 

I 

• 

' 

• 

' 
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and dispose of property, which are in e-very way 
equivalent to such rights which are accorded to 
white persons. 

A. Statutes. In addition to those provisions of 
the Civil Right Acts having particularly to do 
with ~equal property rights (see mtp1·a, pp. 69-71), 
the Civil War marked the begiuujngs of a series 
of Acts of Congress through which runs, to this 
day, a persistent thread of hostility to racial dis­
criminations. Equality of opportunity with white 
citizens "to make and enforce contracts, to sue, be 

• 

parties, give evidence, and to the foJJ and equal 
benefit of all laws and proceedings for the secur­
ity of pe~sons and prope:r:ty'' was required at ~ 
early date after emancipation.42 The same enact-

• 

'ment provided that persons other than white citi-
• 

zens "shall be subject to like punishment, pains1 

penalties, taxes, licenses, and exactions of every 
kind, and to no other." In the administration. of 
the homestead laws, discrimination on account of 
race or color was forbidden,"s. and in 1870, the 

• 

right to vote "without distinction of race, color, 
or p1•evious condition ·of servitude" was generally 
guaranteed.« Racial factors were made irrele­
vant in determining upon qualifications for jmy 
service by the Act of March 1, 1875.4~ And it is 

'
12 R. S. 197'7 and 1978, 8 U. S. C. 41 and 42 and R. S. 1078, 

28 U. S. C. 202, prohibiting the exclusion of uny witness in 
the courts of the United States "on nc.count of color." 

4;1 R. s. 2302, 43 u. s. c. 184. 
114 R. s. 2004, 8 u. s. c. 31. 
-!s 18 Stat. 3M, Section 4, 8 U.S. C. 44 • 
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or pa-rticular srgnific'ahce , that Congress has been 
' . 

held to have subjected to crjminal penalties per..._ 
sons who conspire to deny to Negroes the right to 

' 

lease ahd cultivate' rands. Section il.9 ·Of the Crim-
' inal Co.d.e, 18 U. S. ·o. 51, 'as ··construed in United 

States v. Morris, 125 FeCl ... 322 (E. p. Ark.). 
• • 

Those charged with the adiJ?.inistration of Fed-
eral public works, relief, . &:P.d.. employment have 

' ' . 
consisteiJ.tly been enjoined a:gainf;lt r:acial discrim-
inaticm.s/6 and legislatio~ ena:ct.ed durh:tg -W orl9. 
war n: has ifl'cluded t;oinpllirable restt~ints.47 

B. Ew'(3cutive :Pro:nbunc-ernents·; Tbe parallel 
' 

between the 'tigh't to employment and the right 
. ' ' 

to 4ec(?ht and adequate. housin has ·already b~en 
' ' ' I '• 

pointeu out. s-ee ·supra-, I ·p. 17' . Til' the light of 
• 

this clbse i'elatiunship~'' tire =mx~bll,tive Order of 
President F:dmklh:i D. 'Rbos~ve-it, establishing a 
()onmiittee on -'Fair Employil?.Ji.tt' Practice, has 

~ ~ ' . - ' ' - 1 ' 

46 Act of J :nn.e 287 1941, 55 ,Stat .. 361, 362, 42 tJ. S·. C., Supp . 
V, i533 (no d1scriminat:ion in' d~ter~1ning need for public 
works)_ See ·aiso .~o ·~tat: HB9, 1201:' ~elier ,generally: 48 
Stat. 2~, ~3 ; 50 !$ta.t .. 352; 357; 53 ;Stat. !11'1'!, 1:{.48, 1'8 U. ~' C. 
~lc; 5~ StQ..t. 927, 937; 5:!_8ta~. ~l:\, 1 :6~3;; 5;> Stat. 396) 405) 406; 
56' Stat. 6?4, ?43. Civilian.Qoriserv;ation Corps: 50 Stat. 319~ 
320) 16 U, S. C. 584g: N ation~l Youth· X&ninistration: -54 
Stat. 57 4, 593; 55 Stat. 466, 491; 56 Stat. 56~,. 575. 

Employment : 94 Stat. 1211, 1214, 5 U. S. C. 681 (e) (no 
Q.iscrimi~atiop. in clV;ssifiec;l civil sevvice) ;. 60 Stat. 999, 1030, 
22 U. S. C. A. 807 '(Foreign Service);· 40 'Stat. 1189, 1201 
( expenQiture of :funds :for public roadsj • , 
• M Congress banned discrimin~tion be~ause .of "race, creed, 

. ~ or color" in th:e adtr:tinistration of the civilian pilot training 
a,nd the nurses training programs. 53 Stat. 855, 8'56, 49 
U. S.. C. 752; 57 Stat. 153, 50 U. S. C. App. 1451 • 

' • 

• 
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• 
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particular significance here. In that order,.w. the 

President said: 
I do hereby rea:ffh·m the policy of the 
United States that there shall be no dis­
crjmination in the employment of workers 
in defense industries or gove1·mnent be­
cause of race, creed, color, or national 

. origin, and I do hereby declare that it is 
the duty of employers and of labor organi­
zations, in furtherance of said policy and 
of this order, to provide for the full and 
equitable participation of all workers in 
defense industries, without disc1imination 
because of race, creed, color, or national 

• • ongm. 

This Governmental policy against racial discrim­
ination in employment has been particularized 
with respect to civil service -lG and employment by 
Government contractors and subcontractors.Go 

It is not necessary to rely on the analogy be-
tween employment and housing, however, in order 
to establish a public policy directly relevant here. 
For both Presidents Roosevelt and Truman have 
spoken of "the right to a decent home" as part of 
"a second Bill of Rights",111 and "of the basic 

48 Executive Order No. 8802, June 25, 194:1, 6 F. R. 3109. 
43 Executive Order No. 2000, July 28, 1014; Executive 

Order No. 7915, June 24, 1938 (3 F. R. 1519); Ex€cutive 
Order No. 8587, Norember 7, 1040 (5 F. R. 4445). 

60 Executi>e Order No. 9346, May 27, 1943 (8 F. R. 7183). 
61 House Doc. No. 377, 78th Cong., 2d sess., p. 7. 

' 

-

• 
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rights which every citizen in a truly democratic 
society must posses!:;.'' 52 

C. International Agreements.. The Charter of 
the United Nations (59 Stat. 1033), approved as. 
a treaty by the Senate on July '28, 1945 (59 Stat. 
1213), provides in ~ts preamble, among other 
things, that: 

• 

• 

-

We .the peoples of the United Nations,. 
·. determined * * * to reaffirm faith in 
' . - . . 

fundamental human rights, in the dignity 
and worth of the human person, in the . . -
equ,al rights of men and women * * * 
and to promote social progress and better· 
standards of life in larger freedom, and 
for these ends to practice tolerance 
* * * have resolved to combine our ef­
forts to accomplish these aims. (59 Stat. 
1035.) -

In Article 55 of the Charter, the United· Na-
tions agree to promote:: · 

universal respect for, and observance of,. 
hJllnan rights and ftmdamental freedoms 
for all without di~tinction as to· race, sex,. 
language, or religion. (59 Stat. 1045-6.) 

' 
By Article 56, 

All Members pledge themselves to take 
joint and separate action in cooperation 
with the Organization for the achievement 
of the purposes set forth in Article 55. 
(59 Stat. 1046.) · 

52 Address of President Truman, June 29, 1947, 38th An- . 
nual Conference of theN ational Association for the Advance­
ment o:f Colored People, 93 Cong. Rec. A-3505. 

-
• 

• 
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-
The United Nations "General Assembly, on 

November 19, 1946, adopted the following resolu-: 
tion: 

The General .Assembly declares that it is in 
the higher interests of Humanity to put 
an immediate end to religious and so-called 
racial persecutions and discrimination~ and, 
calls on the Governments and responsible 
authorities to conform both to the letter 
and to the spirit of the Charter o£ the 
United Nations, and to take the most 
prompt and energetic steps to that end. 
(United Nations General Assembly jour­
nal, 1st Sess., No. 75, Supp. A-64, p. 957.) 

At the Inter- American Conference on Problems 
-of War and Peace held at 1:Iexico City in 1945, 
at which the Act of Chapultepec (March 1945) 
was agreed upon, the United States Delegation 
-submitted a draft resolution, which was later 
.adopted by the Conference, entitled "Economic 
Oha1·ter of the Americas.'' The :following state­
ment appears in this resolution (No. 51) : 

' 
' 

The ftmdamental economic aspiration of 
the peoples of the Ame1·icas, :in common 
with peoples everywhere, is to be able. to 
exercise effectively their natural right to 
live decently * -~t· * (Dept. of State 
Bulletins, }farch 4, J.\.farch 18, 1.945, pp. 
347, 451; Report of the Delegation of the 
U. S. A. to the Inter-.A.merimm Conference 
on Problems of War and Peace, Mexico 
Oity, February 21-March 8, 1945, at pp. 
24, 120.) 

' 

I 
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Another resolution ~dopted by the Con:fer­
e:r;tce (No. 41) provides: 

' 

• 

' 

Whereas: World peace Clit-hnot be consoli-
dated until men are able to exercise their 

- basic rights without distinction as to Il~ce 
or religion, The Inter-American Confer­
-ence on Problems·. of WaT and Peace - -
resolves: • ' I 

1. To reaffirm the principle, recognized~ 
by all the American States, of equality of· 
rights and opport1tnities for all men, re­
garq.less of r~ce or religion . 

2. To recommend th~t the Governments 
of the American Republics, without jeop­
aTdizi:ng freedom of expression, either oral· 

-
or written,, make every e:ffort to p!!e:Vent·iru 
their respective countries a..ll aGts which 
may provoke discrhnina tion among individ -­
uals because -0f race' or religion. (Report 

: o;f the Delegation of the U. S. A., .supra) at 
p. 109.) 

' 

At the conclusim;i of this Conference, the Sec-
• • 

:retary of State· issued a statement in which he 
said: 

• 

' 

• - . -* · *· * in the .Declaration: of Mexico and 
in other resolutions,. we ha:Ve J?ededicated 
Oll:Iiselves) at this Conference to. American 
principles of h:1"unanity and to raising the 

. standards of living· of ouT peoplee; so that 
a,.ll ;men and women in these republics may 
li;ve d!=lcently in peace, in liberty, and in 
security. That is the ultimate objective of 
the program for social and economic co-

' ' 

' • 
' 

• ' 
• • 

' 

• 

• 

' 
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operation which has been agreed upon a.t 
Mexico City. 
(Dept. of State Bulletin, March 11, 1945, 
p. 399.) 

A particularly pertinent statement, also in 
the form of a Resolution, was made at and 
a:dopted by The Eighth International Con:fe1·ence 
<>I American States at Lima, Peru, in 1938. This 
Resolution, approved by the Conference on De­
cember 23, 1938, reads : 

The Republics represented at the Eighth 
International Conference of American 
States declare: 

1. That, in accordance with the funda­
mental principle of equality before the Law, 
any persecution on account of racial or 
religious motives which makes it impossible 

. for a group of human beings to live decent­
, ly, is contra1y to the political and jurid­

ical systems of America. 
2. That the democratic conception of the 

State guarantees to all individuals the con­
ditions essential for carrying on their legit­
imate activities with self-respect. 

3. Tha.t they w:ill always apply these 
principles of human solidarity. (Docu­
ments on American Foreign Relations, Vol. 
I, 1938-1939, World Peace Fmmdation, 
publisher, at p. 49.) 

D. Conclusion. In refusing to enforce a con­
tract on grounds of public policy, this Court, in 
an opinion by }fr. Justice Holmes, said: "To com-

• 
• 

• 

• 
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pel the specific performance of contracts still is 
the exception,· not the rule, and courts would be 
slow to compel it :in cases where it appears that 
paramount interests will or even may be inter­
fered with by their action. * · * * if it appears 

. . ' 
that an injunction would be against public policy, 
the court properly may refuse to be made an in­
strument for such a result". Beasley v. Texas & 

• 
Pacific Railway Go., 191 U. S. 492, 497, 498. The 
legislative, executive, and international pro-

• 

nouncements set ·out above refle-ct a public policy 
wholly inconsistent With the enforcement of racial 
restrictive covenants. The public interest in 
racial segregation fis at least as great as the public 
interest in whether a railroad station should be . . . -
built in a certain place, the question involved in· 
the Beasley case. Thei:e, as ·here, an attempt to 
limit the use to which land could be put by means 
of a restrictive covenant was involved. And the 
Court there, as we think it should here, refused . 
the injunction sought, noting some reltrctanee in 
any event specifically to enforce such restraints, 
but resting on the paramount interests of the 
public as a controlling reason for denying equita­
ble relief. 

A public. policy against enforcement of racial 
• 

restrictive covenants is the ground upon which 
the High Court of Ontario has denied equitable 
relief in a recent decision. Re Drummond Wren, 

' 

' 

I 

' 

• 
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[1945] 4: D. L. R. 674. After refe1·dng to similar 
principles of political conduct, the court saiQ. 
(p. 678): 

the consequences of judicial approbation 
o£ such a covenant are portentous. If sale 
of a piece of land can be prohibited to 
Jews, it can equally be prohibited to Prot­
estants, Catholics or other groups or de­
nominations. If the sale of one piece of 
land can be so prohibited, the sale of other 
pieces of land can likewise be prohibited. 
In my ophlion, nothing could be more calcu­
lated to create or deepen divisions between 
existing religious and ethnic groups in this 
Province, or in this country, than the sanc­
tion o£ a method of land transfer which 
would permit the segregation and confine­
ment of particular groups to particular 
business or residential areas, or conversely, 
would exclude particular groups from par­
ticular business or residential areas. 

The court then went on to note ''the lmlikelihood 
of such a policy as a legislative measure'~. In this 
country, we need not speculate about likelihoods; 
such a legislative measure would be unconstitu­
tional. For that reason, we submit that even if 
the decrees below are not stricken on specific con­
stitutional grounds, they may properly be set 
aside as being inconsistent with the. public policy 
of the United States . 

• 

• 

• 
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ITI.. ENFORCEMENT OF R:b.OIA.lJ RE$r:r;IUOT.;L\i'!E. C0,VB;tif.A:NTS 
CONTRAVENES SETTLED PRINCIPLES GOV:IilRNING •• 
VALjbiTY OF RESTRAINTS. ON' ALIENATION AND 'IS 
INEQUITABLE . 

• • • 

A. Racial covenants constitute invalid restraints 

• 

~ . 
on/ alienation 

lp Nos. 290 .and 291, the Court of .App~als. 
• 

for the District of Columbia held that racially 
restrictive covenants do not. constitute illeg~I 

restxaints on alienation in the District of .Oo- ~ 
• 

lumbia.. We contei!.d, on the cor;~.trary, that tll~ 
• 

common law invalidates the effort to exclude, 
through restraint~ on alienation of rea,.l property,. 
the members of groups based on raee Qr color. 

L The local decisions. It was not until 
• 

Huni/;ley v. Gorewitz" 132 F. 2d 23, 24, decided 
• • • • 

in. De0ewber 1942, that the Court of Appeals of 
the District Of Columbia for the first time noted . " - ~- -

the argument th~t "the covena:Q:t coi).stitutes an 
' 

undue and unlawful restraint on alienation.'·' • • • 
' -

~he issue was .. n<;>t discussed at that time, the 
• 

cou;rt contenting itself w.ith the statement that 
''in view of the. consistent adjudications in .similar­
cases, it :must no:w be . copceded that the s~ttled 
law in this jurisdiction is that such covenants- as . 

• 

this are va1id. and enforceabl~. -in eqUity. by way 
• • • 

of injunction" (132 F. 2d, at 24), The earliel? 
District covenant cases, which the court cites as. 
. . ' 

I • 

• 
• 
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conclusive, had not, however, passed upon the 
alienation issue. The matter was :first canvassed 
on its merits in Mays v. B'lwgess} 147 F. 2d 869, 
871-872, decided in January, 1945, in which the 
majority of the court held a 1·acially restrictive 
covenant, limited in time, not to be invalid, be­
cause it was not a total restraint.53 In the instant 
cases, the court below rests on the opinion in 
the Mays case, and extends its holding to a per­
petual restriction. It is clear from this history 
that the Dist1ict's view of the effect of the com­
mon law rules against restraints upon l'acial 
agreements, far from being· long established Ol' 
deeply rooted, is hardly sown. 

2. Common law 'r'ltles against 'rest1·ai1'bt O'J'b alien- • 
ation. a. Post-medieval common law developed 
a general rule against 1·estraints on the alienation 
of property 0\:vned in fee which has become part 
of the unwritten law of every .Anglo-American 
jurisdiction. As the Restatement of Property 
puts it (vol. 4, pp. 2379-2380): "The underlying 
principle whieh operates throughout the field of 
property law is that :freedo:m to alienate pl'Operty 

• 

interests which one may own is essential to the 
53 Justice Miller, concurring, felt that this Court and the 

Court of Appeals had previously "established the law for 
the District of Columbia us it is set out in the majority 
opinion and we are bound to follow it," but he pointedly l'e­
ferred to this Court as "the highest Court of the District of 
Columbia," with power to reinterpret the applicable law. 
147 F. 2d, at 873. 

• 
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welfare of society. The basis for the assumption 
' . 

that social welfare requires freedom of alienation, 
* "* * is * * * found to rest in part upon 
the necessity of maintaining a· society controlled 
primarily by its living members, in part upon 
the social desirability of facilitating the utiliza-

. tion of wealth, and in part upon the social de­
sirability of keeping property responsive to the 
current exigencies of its current beneficial owners . 

• 

Restraints on alienation are from their very 
nature inconsistent with the poliey of freedom of 

• 

alienation. Thus, to uphold them, ~usti:fication 
must be found in the objective that is thereby 
sought to be accomplished or on the ground that 
the .ii1terference with alienation in the particular 

• 

case is so negligible that the major policies fur-
. I ~~ 

thered by freedom of alienation are not ma-
terially hampered.'' 54 

It is fair to say that in the latter part of the 
last century, and the first two decades of this, the 
unfolding of this policy of free alienability tended 
toward the invalidation of substantial restraints 
on conveyances of real property .. A £ew early 

. \ 
54 Colllll;lent (a) to Sect10n 406 states (p. 2394) : 

. "This policy is particularly applicable when the restraint 
is imposed on what otherwise would be ail. indefeasible legal 
possessory estate in :fee simple because the curtailment of the 
power of alienation of such estates, totally or partially, is 
the situation where the d1tngers of restraints on alienation 
were first encountered." 

• 

• 

• 

• 
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British cases/~ and some isolated state decisions 
in this 'country r;o looked the other way, but they 
felt the great weight of judicial and professional 
disapproval. The modern cases and the views of 
the recognized authorities formulated the doctrine 
of freedom so broadly that one would have been 
.justified in forecasting, in 1915, that conveyors' 
attempts to forbid subsequent transfer to any 
numerically group would be invali­
dated if the ann01mced policies supporting the 
rule against restraints were to control without 
dilution from different streams of social or politi­
cal policy. If, for instance; a conveyor had at­
tempted to prohibit future sale of his land to any 
New Englander, or college graduate, he would 

I 

proper1y have been warned that the restraint 
would probably be invalidated because the ex­
cluded class was too large. Cf. 2 Sjmes, The Law 

55 Doe d. Gill v. Pearson, 6 East 173 (K. B. 1805), 
criticized in Attu:atcr v. Attwatc?·, 18. Ben.v. 330 (Rolls Ct. 
i853); Billitngs v. Welch, 6 Ir. R. C. L. 88 (1871); Mandle" 
baum v. McDonell, 20 Mich. 78, 96-97 (a lending American 
c:xse); Gray, Rest1•aints Upon tlw Alienation of P.ropcrt;y 
(2d ed. 189.'5), sees. 41-43; Sweet, Restraints On Alienation 
(1917) 33 L. Q. Rev. 236, 342-3~8; Re MaoLeay, L. R. 20 
Eq.186 (1875), criticized inRe Ros'lwr,26 Ch. D. 801 (1884) ; 
Matnierre v. Welling,. 32 R. I. 104:, 117, 123, 125-120, 142 
(another !~ding case); Gray, Sees. 41-43, and Sweet, ibid.; 

... "1fahony v. Tynte, 1 Ir. Ch. R. 5'77 (1851) (exclusion, in 
Ireland, of "Papists," the court 1·efusing to inquire what 
religion predominated in the community). 

Ga See Gray, mpra, sees. 52-54; 2 Simes, The LCIJW of Futtwrc 
Interests, see. 458. 

• 
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of 'Future · I1~teresvs, sees. -450,· 456-460; Sweet, 
R-r{straints ~on Alienation (1917), 33 Law. Quar. 
ReV!. 236~ 243,' 34~348 ;· Warren, 'Tlt"e P.r'O f)ress of 

t • y • 

the Law, 191:9--1920':- Estates .and Future Interests 
(1921), 34 Hal'v. L .. Rev. :639, ·651-,-'653-;--GJ?ay; Re­
straints on -th& Alienati-on -of P:roper-ty ("2d ed. 
1895), seas: -31-44, 279; -~ch:nebly, R'estrwints .upon 
the A'lienation of Legal-Inter-ests-: (1935), 44 Yale 
~. J. 961, 972, 989~ 1186-1193.51 

b. It is deuhly E)ignificaut ·that the only cases in 
the United States uphoidill;g the exClusion of a 
~ocial group of considerable size ,are the raciat 
covenant cases, and, thatr except for. a single case - -

from a nori-common · law jurisdi(}tion '(Queens-
boro'l!.;gh Lfl,nd .ao. v. Oazeaux? 13.6 La. 7,24 (19.:1_5)); 

' 

all these •Cases were -decid'Bd after -this O<mrt had: 
struck down l-egislative housi:p.g segregation in 

- • 

. - 57 .Sl.mes states : "tn the 'United States the -cour-ts h:a ve been 
slow to 'approve .of co:n:ditions restraining alienation as .to a: 
class." 2 op. cit., p. 300. W:avren's 'comment in 1921 on ex,. 
elusion oiflarge'Classe~;>:or gi!<;>Ups was: ·"fuppy is the jurisdic" 

- ' 
tion whose· comit, uncontrolled by prior: decisions, ot under 
the I~totecti'on ·of a ~od'e provis-ion, may declare ail such 
restraii1ts on alienation in:valid'f' 34 Harv. L. Rev. art '653} 
0hafee, 'Eq_witable Swrvit.udes in Ohattels (1928)., 41 Harv.· 

. L. Rev. 945, '984, c-aHs such racial restrictions "a ·cleat case 
of restraint of alienation;" ·Gray, in 1895, cautiously wrote 
that "a condition or conditional limitation ,on alienation to· , 

certain specified. persons can prdbably be attached to a fee 
simple -or ;to ,an ·absolut~ interest in personalty ; hut how far 
a condition or conditional [imitation on alienation ewoept to 
oer:tain speoifoeJ persons can be so attached is doubtfuL'' 
~ray,suPTa,sec.279, . 

\ 

• 

• 

• 
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Bucha;n,an v. Warley, 245 U.S. 60, in 1917.n The 
considerations which appear to have moved these 
courts may be gathered from the American Law 
Institute's treatment of racially restrictive re­
straints. As Justice Edgerton po:inted out below 
(162 F. 2d 233, at 241-242), covenants against 
Negroes would seem to be marked as UDJ'eason­
able, and therefore invalid, by the Restatement's 

Gs The state cases which explicitly holc1 at lenst some types 
of racial restraints not to contrn.vene the common-law rule 
against restrrtints on alienation are Ohaniiler v. Zie(JZer, 88 
Colo. 1, 4; Koehle1• v. Rou•lcvn.il, 275 Mo. 573, 584-585; Ly()'JU 
v. Wallen, 191 Okla. 567; Kemp v. Rubin, 188 Misc. 310 
(N. Y. Sup. Ct., Queens County); Lion's Head, Lake v • 
Brzezin8ki, 23 N. J. Misc. 290 (2nd Dist. Ct. of Paterson); 
Meade V'. Dcnnwtone, 173 Md. 295 (rest1·n.int ngn.inst "use 
and occupancy" only); Scholtes v . • 'i!cOoZ(Jan, 184 Md. 480, 
487-488 (same); Los Angeles I'll/1}, Oo. v. Ga7"!J, 181 Cal. 680 
(same); PU!J'rJWlee v. Moms, 218 Mich. 625 (same); White 

, v. White, 108 W.Va. 128, 130, 141 (same); Pe'rldn.s v. Tru.s­
tees of Mon'l'oe Ave. Oh.iulfch, 79 Ohio App. 457, 70 N. E. . 
2d 487, app. dism. 72 N. E. 2d 97' (Ohio), pending on peti­
tion for writ of certiorari, No. 153, this Tenn (snme); cf. 
Queensoo'J'OUflh Lanil Oo. v. OazeauaJ, 136 La-. 724 (broad 
restraint on sale'or use permissible in Louisiana). 

California, Maryland, Michigan, Ohio, and West Virginia 
hold the rule to be violated by restraints ·on sale or lertse but 
not by similar restrictions on use or occupancy; Wisconsin 
apparently agrees as to restrictions on use or occupancy, but 
its Supreme Court has not decided the issue where a restraint 
on sale is involved. See, inf1•a, pp. 112-114. The case in 
other jurisdictions sustaining racial restraints do not dis­
cuss this common-law point. In Canada, an Ontario coutt 
has held a racial covenant to r-iolate. the. rule on restraints. 
Re IJ~"'I!Jnmond Wren [1945] 4 D. L. R. 674, 681 (Ont. High 
Ct.). 

For a compilation of most of the authorities see McGovney, 
RaciaZ Resiiientio18eg'l'egation oy State Oo1wt Enfm•aement 

• 
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stated criteria.69 Nevertheless, the Institute has a 
' specific provision upholding such restraints, "in 

states where the social conditions render desirable 
• • • 

the exclusion of the racial of. social group involved 
from the area in question" (italics supplied); and 

' the Restatement's. full co:rmne:p.t makes even 
plainer that the dominant im!uence is the achieve­
ment of racial or social segregation, w}ler(;l that is 
thought to be desirable, rather than the achieve­
ment of the policies historically underlying the 
rule against restraints. 4 Restatement, Proper.ty, 
sec; 406, comment l, pp. 243.1-2412.60 

of Restrictwe Agreements, Oovenants Or' Conditions ifnDeeds 
is U n'fJonstitutional ( 1945), 33 Qalif. L. Rev. 5, 8:...11; 
Schnebly, Restraints Upon Alienation ,(1935), 44 Yale~. J. 
961, 1186, 1189-1193; M;artinl SegTegation oj'Reside'/Wes of 
Negroes (1934), 32 Mich. L. Rev. 721, 736-~41. 

50 The six criteria of reasonableness are quoted and appli~d 
in the dissenting opinion below, 162 'F. 2d at 241-242; the 
Restatement also lists the following five factors which "tend 
to support .the.conclusion that the restraint is unreasonable" 
( 4 Restatement, Property, p. 2407) : 

1. the restraint is capricious; 
2. the restraint is imposed for spite or malice; 
3. the one imposing the restraint has IJ.O interest in 

land· that is benefited by the enforcement of the restraint; 
4. the restraint is unlimited in dura·Eion·; 
5. the number of persons to whom alienation is pro­

hibited is large * * * . 
• 

G() " A promissory restraint or forfeiture restraint may be • 
qualified so that the power of alienation can be freely ~xer­
cised in fa.vor of all person$ except those who are members 
of som~ racial or social group, as for example, Bundists, Com­
munists or Mohammedans. In states where the social con­
ditions render .desirable the exclusion of the racial or social 
group involved from the area in question, the restraint is 

• 

' 

-
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There are similar indications in :various of the 
cases upholding racial restra,ints that the decisive 
factor has been judicial approval, or at least ac.; 
ceptance, of a policy of residential segregation 
a.s outweigbing the I'equirem.ents of f1·ee alien .. 
ability. In the Queensbo'l·ouuh case, su,pra, the 
first decision passing upon racial l'esh'ictions, the 
Louisiana court thought "that it would be un­
fortunate, if our system of land tenure were so 

• 

hidebound, or if the public policy of the general 
government 'Or of the state were so nar1·ow, as 
to render impraeticaple a scheme such as the 
one in, question in this case, whereby an owner 
• 

reasonable and hence valid if the area involved is one rea­
sonably appropriate for such exclusion and the enforcement 
o£ the restraint will tend to bring about such exclusion (see 
Comment n ["Application- change in circumstnnces1

']) • 

This jg true even though the excluded group of nlienees is not 
small and include so many probable conveyees that the1·e is 
an appreciable interference with the power of alienation 
(compare Comments j ["Application Excluded group of 
alienees a very small number or not probable com·eyees"] 
and k ["Application Permitte dgroup of alienees very small 
number'']. The avoidance o£ unplenstmt racial and social 
relations and the stabilization of the value o£ the land which 
results :from the enforcement of the exclusion policy are 
regarded as outweighing the evils which normally result from 
a curtailment of the power of alienation. 

"The desirability of the exclusion of certn.in rncial and 
social groups is a matter governed entirely by the circum­
stances of the state in which the land is located. The most 
important factor in solving this problem is the public opinion 
o£ the state where the 1nnd is located on the question of the 
rn.cial or social group involved living in close pro~imity to 
the racial or social groups not excluded :from the land." 

• 

• 
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• 

has sought to dispose of his proper~y advanta-
• • • 

geously to hi:tnself and beneficial~y to the city . 
- ' 

wherein it li~s.:'' 136 La. at 727; see also 729. 1n 
• 

Parmalee v. Morris, ~18 ;M:ich. 6~5., 628~ the cour.t 
felt that "The la:w is powerless to era.dicate racial: 

' ' ' ' ' ~ 

instincts or to· abolish distinctions which some • 

citizens do draw on account of racial differences . - ' . 
' in relation to their matter of purely :priv.ate con-

cern. For the law to attempt to. a,bo.lish these 
l - ' 

-distinctions in Hte private <lea:1~g;~ betw~en ~-
dividuals WQ~ld only s~rv:e to .a<;eentl;l&te i;h~ dif.-

• 0 

ficulties which the -situation presents.;, et' 'j)ean 
' 1 ' '..f1''','1' I , 

.Ribble (Legal Re$traints · on thr;. Choi~e o.f A 
• l , .• I • , , ,, 

Dw~lling (1,930) 78 U. of Pf1·· I,J~ Rev .. 842)1 pithily 
summarizes t~e .attitude of the ~ourts wpich up-

, . --~, ' ' . . 
- - ' 

61 1)1 Meade v.JJennistO.ne, l73 Md. ~95,.SO:t, the court s~id:: 
"The lai'ge, almost sw:lden,. 1?-migr~,ttiq:tt· of ilegroe(:l ti'oJ:Q t4e 
c<;mntry to the cities, with the consequent co~gestion in col':. 
ored centers, h:;ts created a situation' about which ·ali agree 
something ought to be, done. In B!tltimpre .City, "With a: pop­
ulation of about 850>00(), one-seventh i~ J+~gro, q¢cupying ~ 
relatively smaU portion of the city's t,erritory, though the 
colored area has heen, in -the last several years, rapidly ex­
pal).d,i;ng. Since the decisions under the· )foutteent);J. AJ,nend­
ment, s'l,iprq,~ no public action can be taken tp solve.- wh,at hl}s 
become a problem, and· property owner~ liave undertaken to 
regulate it by contract." 

See al:;;o Wyatt v. 11ilair, 216 AI~. 363·, 3($6; 1/Q~hkr v. 
Rowland, 275 ll;lo. !)73, 585; Porter·v. Johnson, 23~ Mo . .A.pp. 
1150, 115()-1157, 1158, 1160; Lion's Hearl Lake v. Brz-ezinski, 
23 N.J. Misc. 290, 291 (quoting the Restatement); Perkins 
v. Trustees ·of M'onToe Ave. Ohwroh, 79 Ohio App. 457, 70 
N. E. 2d 487, app. dism. 72 N. E. 2d ·97 tOhio.), pending on 

• • 

petition for· writ of certiorari, No-.153, this Term. 
' . ' 

• 

I 
' • 

' 

• 
I ' ' 

' 

' 

• 

• 

• 
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hold substantial restraints: "Finally, it may be 
suggested that a court's finding that the restraint 
is reasonable, and consequently valid, is simply a 
w~y of saying that the court believes that the 
policies favoring the restraint outweigh the poli­
cies opposed to it, so that the state's welfare is 
better served by allowing the validity of the re­
straint than by denying it" (p. 847, and see also 
p. 853). Of. }fanning, The Development of Re­
straints on Alienation Since (fray (1935), 48 
Harv. L. Rev. 373, 388-389. 

The historical conception of improper restraints 
• 

on alienation has had sufficient force to compel 
..... 

a nnm ber of state courts to invalidate racial 
restraints on sales or leases (Los .Angeles In-
1Jestment Go. v. Gar1]7 181 Oal. 680; Scholtes v. 
McOolgoo, 184 Md. 480, 487-488; Porte1· v. Bar­
rett, 233 Mich. 373; White v. White, 108 W. Va. 
128; Williams v. Oomme1·cial Land Oo., 34 Ohio 
Law Rep. 55~; cf. Perkins v. Tn-tstees of Mon­
roe Ave. Church, 79 Ohio App. 457, 70 N. E. 
2d 487, 491, appeal ·dismissed 72, N. E. 2d 
97 (Ohio), pending on petition for writ of cer­
tiorari, No. 153, this Term), but these courts 
simultaneously uphold restrictions against 'ltse 

or oceupancy by the excl~tded group (Los An­
geles Investment Oo. v. Ga1·y, S'll!p1·a; Wayt v. 
Patee, 205 Oal. 46; Meade v. Dennistone, 173 Md. 
295, 305-307; Scholtes v. McColgan, 184 Md. 
480, 487-488; Pa'rmalee v. Mm·ris, 218 Mich. 625; 

• 
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' 

Perkins v. Trustees of ·Monroe .Ave. Church, 79 
Ohio App. 457, 70 N. E. 2d 487, 491, supra; 

-
White v. White, 108 W. Va. 128, 130, 147).62 

"Now it is apparent that, however a restraint 
upon occupancy may be classified in theory, in 

. -
practice it is a restraint upon alienation in this 
type of case. Negroes and Asiatics, against 

' whom the restriction is directed, are not likely 
to buy land which they themselves cannot occupy, 
and which they ca.nnot even lease to members of 
their own race. The actual effect of the re­
triction is to exclude members of these races as 
potential purchasers Qf the land. Restraints 
qpon occupancy, nevertheless, have been sus­
tained in almost every case in which the· problem 

' ha.s arisen. 'J;his state of the authority seems 
explicable only upon the' supposition that the 
courts have believed the social interest to re-- - -

·quire the toleration of these restrictions, that 
they have felt precluded by supposed authority 
from upholding . the restrictions when phrased 
directly as restraints upon a-lienation, but have 
eagerly seized upon the theoretica.l difference be­
tween a restraint upon alienation and, a re­
straint upon occupancy to justify their con­
clusions." Schnebly, Restraints Upon .Aliena-

62 Wisconsin apparently upholds a restraint on use but 
the validity of a restriction on sale has not been determined 
by the Supreme· Court, although it has been said to be "dif­
ficult of· decision." Doherty v. Rice, 240 Wis. 389, 397-398. 

, 

• 

, 

• 

' 

I 

, 
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tion (1935), 44 Yale L. J. 961, at 1192-1193.63 

The American Law Institute' explicitly recog­
nizes the identity of the two restrictions by 
providing the sap1e 'rule for restraints on use by 
excluded groups as on sales. 4 Restatement, 
Property, sec. 406, Comment n, p. 241Z.04 

c. In short, the carving out of racial real estate 
limitations :from. the application of the common­
law rule against restraints on alienation has· 
la1·gely resulted from. intervention of sympathy 
with, or affirmative acceptance of, the soci:;~.l 

interest in racial residential segregation, rather 
than from a development of the original policy 
premises o:f the common-law doctrines of free 
alienability. But the Federal courts, including r 

those in the District of Columbia, should, at the 
very least, reft'ain from affirmative use of segre-

ca To substantially the same effect, see McGovney, supm, at 
8-9; Martin, supra, at 737-738; Ribble,. mpra, at p. 84:9; 
Miller~ Race Re.'1t1iction..~ on Ownership or Oe(J11,pancy of 
Land (194.7), 7 Ln,w, Guild Rev. 99, 104-105; cf. Warren, 
The Progre~s of the Lau•, 1919-1920: Estates arul Future 
Interests (1921)) 34 Rarv. L. Rev. 639, 653; Bruce, Racial 
Zoning by Prit•ate Oontraet in tlw Light of the OonstitutioruJ 
arul the Rule Agaimt Rest?·aints on Alienation (1927), 21 ill. 
L. Rev. 704, 713; Note (102G), 26 Col. L. Rev. 88, 91-92; 2 
Simes, The Law of Future Interests, sec. 460, pp. 301, 302; 
Mu.nning, The Det•elopment of Rest1•aints on Alienation 
Since Gray (1935), 48 Harv. L. Rev. 373, 379-380, 388--38!). 

c<t The Court o:f Appeals o£ the District of Colmnbiu. like­
·=iwise makes no distinction. Nos. 290-2Ql, R. 419-420; 162 F. 
2d 233, 235. The covenants in the instn.nt cases extend to 
renting, lensing, sale, trnnsfer, or conveynnce, n.nd are not lim­
ited to use or occupnncy. 16~ F. 2d nt 233. 

• 

• 

• 
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-

gation policies ih applying and developing the 
I 

rules of rea:l p:roperty or contract law. O:f. Steele 
v .. Louisville & NasVtville R: Oo., 323 U. S. 192, 

-
203-; Km·e1natsu v. United States, 323 U. ·s. 214, 
216. 'Thus, in determining whether the exclu­
sion of such a laa:-g·e group as the Negro race 
constitutes -an unlawful restraint, the courts of 
the District of Columbia might weigh the funda-

• 

mental rationale: of the common-law rule, its 
applicability to· the- present day, and the proper 
ex-tent of allowable restrictions on a:lienees, but 
sh-01ild he bound to consider the excluded group 
as if it were composed of an eql}.al number of 

-
white, or white and colored, persons. 

' 
The racial factor apart, it would seem 'Clear 

that a restraint which perpetually excluded at 
l-east a ·quarter of the population o:f -the District 

• 

of Columbia, and some 20,0QO;OOO :American citi-
zen.s,~5 sb:outd hot he upheld. The_ oWp.er's :free­
dom to conv~y would piainly be substantially 

• 

ll:ppa:Er.ed, .an<il no ·adequate counterbalancing 
considerations could exist. The discussion in the 

• 
pertinent por'ti01i .of the Restatement of Property 
( se.ction 406 and comrp_ents), much of which we 
have quoted, stroi!-gly tends toward the invalida­
tion of restr~ints where '''the number of persons 

I 

• 65 The restriction in Nos. 290 ·and 291 applies· to any "Negro 
or colored person,'' -thu~ .apparently inclu!ling American In-' 
dians, Puerto Ricans, Hawaii('tn;>, Filipinos, Chinese, and 
J'apanese, and many other persons o~ Latin American or 
Asiatic ancestry or nationality. · 

• 

• 

• 

• 

• 

' 

• 
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to whom alienation is prohibited is large" (p. 
2407), and only exempts racial or social restric­
tions because of the preSllmed special social 
interest in segregation in certain States. W'hen 
the "social importance" of the objective sought 
to be accomplished by the imposition. of such a 
restraint is weighed against the H evils which flow 
from interfering 'vith the power of alienation" 
anmJlment of the restriction is clearly 1·equired.ce 
The main lines of authority, exclusive of the 
racial restraint cases, support this view, as the 
Restatement's codification sufficiently p1•oves. 
See also, Re D~r~unmond Wt·en [1945], 4 D. L. R. 
67 4, 681 ( Ont. High Ct.) ; Schnebly, Eest'l·adnts 
Upon The Alienation of Legal Intet<ests (1935), 
44 Yale L. J. 961, 1186-1193; S'ltpra} pp. 106-7."7 

The many cases upholding nonracial building or 
00 The Restatep1ent of Property states, with respect to re­

straints on what "otherwise would be an indefeasible legal 
possessory estate in fee simple" (Comment a to section 406, 
p. 2394) : "To uphold restrn.ints on the alienation of such 
estates it must o.ppear that the objective sought to be accom­
t>lished by the imposition o£ the restraint is of sufficientsocinl 
importance to outweigh the evils which :B. ow :from interfering 
with the powe1.· of alienation or that the curtailment of the 
power of alienation is so slight that no social danger is 
involved.'' 

c1 Justice Field's dictum in 00'/.JJeZl v. Sprilngs Oo., 100 
U. S. 5o, 57, is often cited (e. g., in Mays v. Bu?'(Jcss, 147 
F. 2d 8?9, 8'12 (.A..pp. D. C.}) as supporting la1·ge-scnle 
exclusion, but the opinion in that case merely notes tho.t (a) 
conditions prohioiting alienation "to partictilar zkrsom" are 
valid and (b) subjection of the estate to "partictil(JIJ• mcs,"-

• 

' ' 
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use :restrictions are not op.posed, ~ince in most. 
instances the ''curtailment of the power of alien­
ation is so slight that no soc;ial danger is involvE\d''" 

_ (Restatement, Section $06, Comment A, p. 2394), 
-
and all involve a social value which may properly 

• 
' ' be encouraged by the courts at the expense of 

free alienability. ·Of. Schnebly, .supra, at 1388 
et seq.; Clark, Real Covenants wnd Other Interests. 
which uRun With Landn (2d ed. 1947), chap~ 
VI. 

B. Enforcement of the CO'VetUJ,nts ·would be 
inequitable 1 

Respondents in Nos. 290 and 291 do not show 
themselves entitled to an injunction merely by 

' proving their covenants valid at: common law 
• 

and enforceable under the Constitution. ''An 
appeal to the equity jurisdiction conferred on 
federal district courts is an appeal to the sound 
discretion which guides the determ:inations of 
~ourts of equity." Meredith v. Winter Haven, 
320 U. S. 228, 235; ~Hecht Oo. v. Bowles, 321 U. S. 

' 32J_, 325. And courts of equity have traditionally 
refused their aid, either where "the plaintiff is. 
using the right 'asserted contrary to the public· 
interest," (Morton Salt Oo. v~ 81.Jtppiger Oo., 314 
----~·-- ' 

all the examples given being admittedly "for the health and 
comfort of whole neighborhoods~~ ' is likewis~ permissible. 
Potter v. O()U(Jh, 141 U. S. 296, 315, likewise refers, in gen­
eral dictum, to restraints on alienation "to partioolar per­
sons Ol' for particular purposes" as valid. [Italic;; supplied.]. 

• 

r 

• 

l 
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U. S. 488, 492; United States ex 'tel. G1·eathouse v . 
Dern, 289 U.S. 352, 359-361) or where, all special 
public interest aside, "issuance of an injunction 
would subject the defendant to grossly dispropor­
tionate hardship.'' Harrisonville v. W. S. Diclr.ey 
Clay Mfg. Go., 289 U. S. 334, 338. To enjoin 
petitioners and require their removal from their 
homes ~ould breach both of these historic bul­
warks which equity bas erected. against judicial 

\ 

injustice. As 1fr. Justice Frankfurter has 
• 

stated, United States v. Bethlehem, Steel Oo•rp., 
• 

315 U.S. 289, 312 (dissent), "the function of the 
judiciary is not so limited that it must sanction the 
use of the federal courts as instruments of injus­
tice in disregard of moral and equitable pl·in­
ciples which have been pa1·t of the law for 
centuries.'' -

There is no doubt about the evil effect upon the 
housing conditions and welfare of Negroes of 
the systematic and wholesale 1·esidential segre­
gation in the District of Columbia which racial 
covenants have produced. The sum of the mat­
ter is that "Negroes are increasingly being forced 
into a few overcrowded sbJms"\ and "the chief 
weapon in the effort to keep Negroes from moving 
out of overcrowded quarters into white neighbor­
hoods is the restrictive covenant.'' Report o£ the 
President's Committee on Civil Rights (194:7), p. 
91. The prejudice to the general welfare thus 
created by the cumulative i1Tipact of this "net-

• 

• 

• 
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work of multitud!:i.nous private arrangements" 
• 

plainly warrants a court of equity in sta.ying its 
hand and leaving the covenantors to whatever 
strictly legal remedies they may. have. Of. Ed-

• 

ge1~ton, ~J., disf;enting below, 162 F. 2d at 237, and 
• 

in ll:ft»ys v. Burgess, 147 2d 869, at 873-8~4, and 
152 F. 2d 123, at 125-126' Traynor, J., concurring 
:in Pai1·child v. Raines, 24 Cal. 2d 818, 831-835; 
Martin, Segregation of Residence of Negroes 

. I 
(1934}, 32 Mich. L. Rev. 721, 724, 726, 738, 741; 
Kahen, Validity o.f Anti-Negro Restrictive Cove­
nants: A Reconsideration of th~ Problem (1945), 
12 U. of Chi. L. Eev. 198, 206-209. Application 
of established equitable doctrines in the ·field of 
racial restrictive covenants is hardly noveL; courts 
have long refused injunctions when enforcement 
has been found to be injurious to the general in­
te:rests of the <;ovena:nting property owners, e.ven 

· though certain individual owners may still desire 
to. retain segregation. Hundley. v. Gorew.it~, 132. 
F. 2d 23 (AP;P· D. 0.); Gospel Spreading .Ass'n 
v. J]ennetts, 147 F. 2d 878 (App. D. C.) 

The· private harm to these particular colored 
grantees .is .also sufficient to outweigh any bene ... 

• 

fits which respondents may feel will accrue to 
them through continued residential segregation. 
These grantees purchased their homes only after 

. many hardships and long-continued efforts to 
obtain adequate housing; several of the grantees 

• 
769191 47 . 9 

•• 
• 

• • 

-

• 

• 

• 

• 
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bad been evicted. from rented houses by owners 
• 

seeking personal occupancy. In the Dish·ict of 
Columbia there is undeniably an acute shortage 
of houses for Negroes, even at prices inflated 
bey<:md those which white persons would have to 
pay. Nos. 290 and 291, R. 216-219, 227-228, 241, 
'260-264, 309-310, 334, 339, 34:0, 364; cf. Edgerton, 
J., dissenting, 162 F. 2d at 243-245. If petition­
ers and other grantees of the (lame class are forced 
to move, they will probably face grave cli:fficulties 
in finding adequate housing, one of the true es­
sentials of life. If they are allowed to remain, 
respondents will at most suffer an invasion o:f the 
lesser social interE'st in privacy or choice of 
neighbors. 

C. This Oou1·t should (lctc1'?n.ine these issues 

The Court should not hesitate, we believe, to de­
cide these issues of restraints on alienation and 
the equitable right to an injunction. These are 
no longer local law matters, of peculiar concern 
to the District, which should be left to the courts 
o:f the District. Cf. Fishc1· v. United States, 328 
U. S. 463, 476-477. The determination of these 
issues largely turns upon gene1·al social consid­
erations of the greatest impol·tance, and is inti­
mately related to a federal public policy of which 
this Court, and not the District of Columbia 
courts, is the final arbiter. Nor are the questions 
presented for decision unique to the District, or 
governable by common-law developments special 
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to this area; their nation-wide significance is at .. 
tested by the geographical distribution of the 9.,~; 
cisions sustaining racial covenants, as well as: py. 
the related cases now on this Court's docket~ 1 i, 

Moreover, it cannot be said that on either. iss:ue 
the courts of the District of Cohunbia are.. eiil:-= 
forcing a well-established rule, or one adopt~d. 

" 

after careful review. Decision on the appl:ioa-:-
tion of the rule against restraints has come V!3fY 
late and almost by inadvertence. See· supra 
pp. 103--4. The propriety of equitable relief .apt­
pears never to have had full consideration, ;not 
even in the instant cases. As the highest court j.n 

the judicial system of the District, tills Court 
should exercise its power to determine the cont­
trolling law for the Nation's capital.68 

CONCLUSION 
. I 

Statutory residential segregation based on race 
or color does not exist in this country because' 't~~ 
Supreme Court struck it down as violative of the 
Constitution. Actual segregation, rooted in ign~­
rance, bigotry and prejudice, and nurtured byl tli~ 

' 
opportunities it affords for monetary gains from 
the supposed beneficiaries and real victims' alike, 
does exist because private racial restrictioi:J.s are 
enforced by courts. These covenants are · inj'u.-

' • 

6$ See supra, p. 104, :fn. 53, for Mr. Justice Miller's refer-
ence, in flays v. Bu1·ge8s, 147 F. 2d 869, 873 (App.'D. C.), to 
this Court as the "highest Court of the District of Columbia" 

• 

with power·of final determination of District law. . 

• 

' 

• 
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. rious to our order and productive of growing· an .. 
tagonisms destructive o:f the :integrity of our so­
ciety. Inadequate shelter, disease, juvenile de­
linquency are some of the major evils directly 
traceable to xacial xestrictive covenants. Re-

• 

straints on alienation of real property are gener­
ally regarded as contrary to the policy of the 
States; yet restrictive racial covenants have been 
upheld by State courts, some 9n the tenuous 
ground that a restriction against use or occupancy 

• 

is somehow, in the eyes of the law, entitled to 
Constitutional approval although a restriction 
against ownership alone is condemned. There is 
no basis for such a distinction. The covenant 
restricting use and occupation works precisely 
the same evils as the covenant against • 0\'\--nership 
by the members of the proscribed race or color. 

The areas controlled by restrictive racial cove­
nants are rapidly expanding in u1·ban centers, and 
the resulting danger to our free institutions is im­
minent. Courts judge the validity of statutes not 
merely by what is done under them but by what 
may be done under them. The same rule must 
be applied to these covenants in which the public 
interest has become enmeshed. Restlicted areas 
could be expanded through covenants 1mtil whole 
groups of citizens, selected by race or color or 
creed or ancestry, could be exiled from this na­
iion ·forever. Supposed freedom o:f cont1·act may 
not be used to :further such en&:;. This Court has 

• 
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pointed out ·that the Constitution does not speak -
of freedom of contract. "It -speaks of liberty and 
prohibits the deprivation of liberty without due 
process of law". West Coast Hotel Go. y. Par­
rish; 300 U. ·s. 379, 391. 

Race hostilities will not disappear when and 
if this Court determines that racial resti'ictive 

· covenants. are abhorrent to the law of the land. 
Neither will a measure of segregation, existing 
through 'the voluntary choice of the people con-. 
cerned. But, as this Court said in Buchatnan 'V. 

' 
War-ley, 245 U. S. GO, 80-81, the solution of the 
problem of race hostility' "cannot be promoted . ' 

by depriving citizens of their constitutional :rights 
' 

and privileges.'' • 
' 

• 

Respectfully submitte~. 
' 

ToM C. CLARK, 
· Attorne_y General. 

PHILIP B. PERLMAN, 

· Solicitor General. 
DECEMBER 1947. 
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