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2nd Reading – OAR 459-005-0055
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	MEETING 01-14-03

DATE

	AGENDA  B.4.b.
ITEM


MEMORANDUM

January 7, 2003

TO: 

Members of the PERS Board

FROM: 
Yvette Elledge, Rules Coordinator

SUBJECT:
Second Reading and Adoption of OAR 459-005-0055, Actuarial Equivalency Factors
BACKGROUND:

Meeting on October 8, 2002, the Board authorized staff to begin the rulemaking process for the above rule modification regarding the actuarial equivalency factors. The proposed language states that any changes to the Public Employees Retirement System’s actuarial equivalency factors shall be implemented on the date established by the Board upon adoption of new actuarial equivalency factors. The new factors will apply to all members, regardless of when a member establishes membership in PERS, and the member’s benefit shall be based on the set of actuarial factors in effect as of the effective date of retirement. A member will be entitled to at least an “accrued benefit”, which means the member will receive no less than a benefit based on the member’s account on the implementation date of the new actuarial equivalency factors and, possibly, one or more other benefit factors identified in the draft rule.
A Notice of Proposed Rulemaking Hearing was published in the November 2002 issue of the Oregon Bulletin, and notice was sent to all interested parties on approximately October 18, 2002. Originally, the closing date for public comment on this proposed rule was December 27, 2002, but was extended to January 10, 2003 at the December Board meeting.

SUMMARY OF HEARINGS AND ATTENDANCE:

A total of eight public hearings were held in Tigard, Salem, Eugene, Grants Pass, Bend and Pendleton during the month of November 2002. Approximately 700 people attended. Staff received complaints from members in Ontario that a hearing was not held farther east than Pendleton, as they wanted to be able to hear the presentation and have the opportunity to ask questions. In general, the hearings were very well attended with Board members attending three of the hearings.

At each of the hearings, Hearing Officer Yvette Elledge or Kimberly Cobrain introduced the proposed rule modification and Dale Orr, Fiscal Services Division Administrator, gave a detailed presentation reviewing the concepts imbedded in the rule change. Questions were answered throughout each presentation. Of the people attending, 54 people provided oral comments, and written comments were received from 17 people, summarized below. Minutes and transcripts of the hearings are available upon request.

SUMMARY OF ORAL COMMENTS:

In addition to the oral comments given at the hearings, eleven people provided oral statements to the Board at its December 10, 2002 meeting. Their comments are included in the summary below.

Most people requested more time to give comments to the Board. In addition, members felt that the rulemaking process should only begin when the Board is prepared to narrow its focus by choosing a single course of action and allowing the public to evaluate it. They would like more detailed information on how this will impact their retirement and enough time to make an informed retirement decision. Members also expressed great concern over the possible affect of Judge Lipscomb’s order on the rulemaking process, eg. would the Board’s proposed 1/1/04 implementation date be trumped? Many also commented on the lack of Board member representation at the hearings.

More specifically, comments focused on members not having enough time or information to make adequate retirement decisions, even with the 1/1/04 implementation date. Instead, they would like to see a segmented or at least a phased-in approach of the new tables, without harming current members. If the Board does not take this approach, many members feel that litigation will be inevitable, as members have certain contract rights and this rule violates those and IRS rules.

Of the people providing oral statements, eight employers stated that they would like the actuarial equivalency factors implemented immediately, with little or no look-back period, and most believe that the Board should adopt the Judge Lipscomb order. The stated basis for their comments were the sustainability of the PERS system, the current budget crisis all employers are facing and concern that the Board should be regularly adopting and updating current tables for the stability of the system.

Most of the members commenting admitted that a change in the tables is needed, especially if it will help stabilize rates for employers. However, virtually all members near retirement expressed frustration at the lack of information available and shock that the estimates, account balance statements, and other information received from PERS that members have used to plan their retirement are not reliable. Most members have made long-term financial plans or commitments based on what they understood their retirement benefit would be, even if it was just an estimate. Members who are close to retirement cannot afford a reduction at this point in their retirement planning. And even now, members are being limited to 2 estimates per year, when they could not have predicted that they would be in this situation. One member suggested inserting language into the proposed rule that stated that the new actuarial equivalency factors not be implemented sooner than 90 days following the adoption by the Board, to always allow time for members to react. They are asking that the Board act responsibly for the members and find a fair and equitable solution.

Concerns were raised on a possible rush for retirement of employees eligible to retire and the loss of veteran employees. Most of the members who commented on their own situation do not want to retire, but feel forced to retire due to the reduction in benefits they face. For those members who are not eligible, they feel it is unfair that some arbitrary date is preventing them from the benefit that was promised. Some members suggested that members within 5 years of retirement be grand-fathered in under the old tables, so as to give these members more time to adequately plan.

Regarding the look-back components, most members found this very confusing, in the rule and in the presentation. One person suggested the Board use the most member-friendly components and another suggested that unless the component was under the member’s control then no reduction should occur, but at a minimum, members did not want the look-back eliminated completely.

Concerns were also raised on the differences in life expectancy between Police and Fire members and all other members. Members then questioned why this change in actuarial equivalency factors tables does not take their shorter life expectancies into account, particularly as it relates to money match.

One of the comments requested that the Board consider the result of 1978 litigation, where the PERS Board entered into an agreement to use what are referred to as "topped up" tables and that decision has been incorporated in a federal court injunction, which was issued by Judge Solomon in 1978 and still fully binds this Board in the adoption of actuarial factors. 
Broader suggestions were given by a few members to help the PERS system as a whole, such as recommending to the Legislature that they raise corporate taxes to help with government funding.

SUMMARY OF WRITTEN COMMENTS:

As of the date of this report, written comment has been received from approximately 185 people or organizations. This testimony includes letters by one Legislator, the Association of Oregon Counties, the League of Oregon Cities, the Oregon School Boards Association, the Special Districts Association of Oregon, the Oregon Education Association, the Deschutes County Sheriff’s Employees Association and the general public. Some of the comments included much of what has already been related under oral comments. The following comments are in addition to those comments.

Member Comments:

The implementation methods suggested by members in addition to the segmented, or phased-in approach included delaying implementation until the Board can provide all parties with clear information about the effects of this proposed rule change. But many members stressed that the Board, at the very least, needs to maintain the 1/1/04 implementation date. One member questioned how the Board can possibly make a one day difference in retirement dates create such a substantial difference in benefits, and suggested a more continuous approach.

As stated above, most members stress the need for time to plan for a reduction in their retirement benefit, as most members have been planning their retirement for at least 10 years. One suggestion was to increase the 2 estimate limit and have an incentive to retire for those who cannot retire before 1/1/04 but are within 2 or 5 years of retirement. In addition to the written comments, staff received 75 requests for estimates after 1/1/04, which PERS was unable to provide at this time. Their question to the Board is “how can you adopt a rule if you cannot tell members how the rule will affect them?”

Members are equally frustrated over the fact that the PERS retirement system was always used as a bargaining tool to accept less pay and benefits, and now even that will not be available to them or future employees.

Some members feel that this rule change targets older employees who have no time to make-up the reduction and are penalized for working longer. All PERS members should be treated equally. It was also pointed out that the rule change harms dormant members who cannot keep working to make-up the reduction, and that active and inactive accounts should be treated differently.

One comment was given on the actual language in the current rule. His suggestion was that the language in section (5) be repealed, and that alone should be the easiest and the clearest legal fix.

The following are some suggestions regarding the look-back from members:

· The look-back should be simple, using only the 12/31/03 account balance.

· Look-back should not hurt member financially and the components need to be allowed to change to date of retirement.

· Eliminate the look-back in favor of segmented approach.

· Do not eliminate the look-back as this is the only way to reduce the impact on retirees.

Employer/Legislator/General Public Comments:

Comments from the employer groups, the state legislator and the general public focused on the immediate and full implementation of the factors with no look-back, consistent with Judge Lipscomb’s opinion.

There were a few comments on the actual proposed rule language: First, that the proposed language in section (5) be amended to require the Board to implement the adopted tables within a specific time period of time after the Actuary’s recommendation to do so. Second, that if the Board chooses to implement a “look-back” provision, the following items be taken into consideration:

· The term “benefit” be defined in section (7).

· The look-back should apply only to those eligible to retire on 12/31/03.

· The look-back should be based on the benefit due at 12/31/03 with no changes after that date (frozen).

· The look-back should only be used for this AEF change and should never be used again.

· The complexity of look-back is best example of why it is inadequate and causes more problems.

Copies of all written comments received since the December 10, 2002 Board meeting are attached following the draft rule.

PROPOSED CHANGES:

The following are a few changes to the rule that have either been recommended by the Attorney General’s office or by staff, and are included in the attached draft rule (Draft 14):

1. Add the effective date of the new tables:

Section (5), strike lines 13 through 16 and replace with the following:

“(5) Implementation date of new actuarial equivalency factors. The factors adopted in section (4) above shall be effective and implemented beginning January 1, 2004.”

Rationale:  To clearly specify the implementation date of AEF tables.

2. Add a severability clause:

“(9) Severability.  If any provision of section (1) to (8) of this rule or its application to any person or circumstance is held invalid, the invalidity does not affect other provision of section (1) to (8) of this rule that can be given effect without the invalid provision or application, and to this end the provisions of sections (1) to (8) of this rule are severable.”

Rationale:  To ensure that any judicial review will encompass all components of the rule.

3. Modify the phrase “existing benefit”:

Section (7), line 22, strike the phrase “existing benefit” and insert the phrase “benefit as calculated”.

Rationale:  To make it clear that the benefit in question is the one that is calculated using the components in the following section. Makes the rule more uniform with sections (7)(a), and (8).

ACTION ITEM:

Due to the decisions that remain on the definition of an accrued benefit, staff will defer its recommendation until after the Board has made its decision to ensure that the integrity of the rulemaking process is maintained.
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