Laws of War
(International Humanitarian Law)

Lieber Code, 1863 (General Orders #100)

Article 14: Military necessity, as understood by modern civilized nations, consists in
the necessity of those measures which are indispensable for securing the ends of the
war, and which are lawful according to the modern law and usages of war.

Article 16: Military necessity does not admit of cruelty—that is, the infliction of
suffering for the sake of suffering or for revenge, nor of maiming or wounding except
in fight, nor of torture to extort confessions. It does not admit of the use of poison in
any way, nor of the wanton devastation of a district. It admits of deception, but
disclaims acts of perfidy; and, in general, military necessity does not include any act of
hostility which makes the return to peace unnecessarily difficult.



Combatant Rights

Protected Persons

Geneva 11 (1949)
Article 4, Sec. A

Prisoners of war, in the sense of the present Convention, are persons belonging to one of
the following categories, who have fallen into the power of the enemy:

(1) Members of the armed forces of a Party to the conflict, as well as members of
militias or volunteer corps forming part of such armed forces.

(2) Members of other militias and members of other volunteer corps, including those of
organized resistance movements, belonging to a Party to the conflict and operating in or
outside their own territory, even if this territory is occupied, provided that such militias
or volunteer corps, including such organized resistance movements, fulfil the following
conditions:

(a) that of being commanded by a person responsible for his subordinates;

(b) that of having a fixed distinctive sign recognizable at a distance;

(c) that of carrying arms openly;

(d) that of conducting their operations in accordance with the laws and customs

of war.



Combatant Rights (cont.)

Article 5: Should any doubt arise as to whether persons, having committed a belligerent
act and having fallen into the hands of the enemy, belong to any of the categories
enumerated in Article 4, such persons shall enjoy the protection of the present
Convention until such time as their status has been determined by a competent tribunal.

Geneva Protocol |
Article 44 (Combatants and prisoners of war)

« Para. 2: While all combatants are obliged to comply with the rules of international law
applicable in armed conflict, violations of these rules shall not deprive a combatant of
his right to be a combatant or, if he falls into the power of an adverse Party, of his right
to be a prisoner of war, except...

 Para 3: In order to promote the protection of the civilian population from the effects of
hostilities, combatants are obliged to distinguish themselves from the civilian

population while they are engaged in an attack or in a military operation preparatory to
an attack. Recognizing, however, that there are situations in armed conflicts where,
owing to the nature of the hostilities an armed combatant cannot so distinguish himself,
he shall retain his status as a combatant, provided that, in such situations, he carries his
arms openly.



Combatant Rights (cont.)

Article 47 (Mercenaries):
« Para. 1. A mercenary shall not have the right to be a combatant or a prisoner of war.

 Para. 2: A mercenary is any person who:

(a) Is specially recruited locally or abroad in order to fight in an armed conflict;

(b) Does, in fact, take a direct part in the hostilities;

(c) Is motivated to take part in the hostilities essentially by the desire for private
gain and, in fact, is promised, by or on behalf of a Party to the conflict, material
compensation substantially in excess of that promised or paid to combatants of
similar ranks and functions in the armed forces of that Party;

(d) Is neither a national of a Party to the conflict nor a resident of territory controlled
by a Party to the conflict;

(e) Is not a member of the armed forces of a Party to the conflict; and

(f) Has not been sent by a State which is not a Party to the conflict on official duty
as a member of its armed forces.



Combatant Rights (cont.)

Rights

Geneva |

Article 13: Prisoners of war must at all times be humanely treated. Any unlawful act or
omission by the Detaining Power causing death or seriously endangering the health of a
prisoner of war in its custody is prohibited, and will be regarded as a serious breach of
the present Convention.... Likewise, prisoners of war must at all times be protected,
particularly against acts of violence or intimidation and against insults and public
curiosity.

Article 17: Every prisoner of war, when questioned on the subject, is bound to give only
his surname, first names and rank, date of birth, and army, regimental, personal or serial
number, or failing this, equivalent information.... No physical or mental torture, nor any
other form of coercion, may be inflicted on prisoners of war to secure from them
information of any kind whatever. Prisoners of war who refuse to answer may not be
threatened, insulted, or exposed to unpleasant or disadvantageous treatment of any kind.

Article 118: Prisoners of war shall be released and repatriated without delay after the
cessation of active hostilities.



Combatant Rights (cont.)

Article 3 (Common to Geneva Ill and 1V)

In the case of armed conflict not of an international character occurring in the territory
of one of the High Contracting Parties, each Party to the conflict shall be bound to
apply, as a minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed hors de combat by sickness, wounds,
detention, or any other cause, shall in all circumstances be treated humanely, without
any adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or
any other similar criteria.

To this end the following acts are and shall remain prohibited at any time and in any
place whatsoever with respect to the above-mentioned persons:
(a) violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;
(b) taking of hostages;
(c) outrages upon personal dignity, in particular humiliating and degrading treatment;
(d) the passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court, affording all the judicial
guarantees which are recognized as indispensable by civilized peoples.



Combatant Rights (cont.)

Geneva Protocol |
Article 75 (Fundamental guarantees)

 Para. 1: In so far as they are affected by a situation referred to in Article 1 of this
Protocol, persons who are in the power of a Party to the conflict and who do not benefit
from more favourable treatment under the Conventions or under this Protocol shall be
treated humanely in all circumstances and shall enjoy, as a minimum, the protection
provided by this Article...

 Para. 2: The following acts are and shall remain prohibited at any time and in any
place whatsoever, whether committed by civilian or by military agents:
(a) Violence to the life, health, or physical or mental well-being of persons, in
particular: (i) Murder; (ii) Torture of all kinds, whether physical or mental,
(iii) Corporal punishment; and (iv) Mutilation;
(b) Outrages upon personal dignity, in particular humiliating and degrading
treatment, enforced prostitution and any form of indecent assault;
(c) The taking of hostages;
(d) Collective punishments; and
(e) Threats to commit any of the foregoing acts.



War on Terror: Detainee Status

President Bush (memo, 7 Feb 2002)

Taliban detainees

« | determine that the provisions of Geneva will apply to our present conflict
with the Taliban.

« | determine that the Taliban detainees are unlawful combatants and, therefore,
do not qualify as prisoners of war under Article 4 of Geneva.

Al Qaeda detainees

» [N]one of the provisions of Geneva apply to our conflict with al Qaeda in
Afghanistan or elsewhere throughout the world because, among other
reasons, al Qaeda is not a High Contracting Party to Geneva....

 [B]ecause Geneva does not apply to our conflict with al Qaeda, al Qaeda
detainees also do not qualify as [POWs]....



War on Terror: Detainee Rights

Bush memo

| determine that common Article 3 of Geneva does not apply to either al
Qaeda or Taliban detainees, because, among other reasons, the relevant
conflicts are international in scope and common Article 3 applies only to
‘armed conflict not of an international character.

Our Nation has been and will continue to be a strong supporter of Geneva and
its principles. As a matter of policy, the United States Armed Forces shall
continue to treat detainees humanely and, to the extent appropriate and
consistent with military necessity, in a manner consistent with the principles of
Geneva.



