Nuremberg Tribunal

London Charter
Article 6

The following acts, or any of them, are crimes coming within the jurisdiction of the
Tribunal for which there shall be individual responsibility:

 CRIMES AGAINST PEACE: namely, planning, preparation, initiation or waging of
a war of aggression, or a war in violation of international treaties, agreements or
assurances, or participation in a common plan or conspiracy for the accomplishment
of any of the foregoing;

 WAR CRIMES: namely, violations of the laws or customs of war. Such violations
shall include, but not be limited to, murder, ill-treatment or deportation to slave labor
or for any other purpose of civilian population of or in occupied territory, murder or
ill-treatment of prisoners of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities, towns or villages, or
devastation not justified by military necessity;



Article 6 (cont.)

 CRIMES AGAINST HUMANITY: namely, murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian population,
before or during the war; or persecutions on political, racial or religious grounds in
execution of or in connection with any crime within the jurisdiction of the Tribunal,
whether or not in violation of the domestic law of the country where perpetrated.

» Leaders, organizers, instigators and accomplices participating in the formulation or
execution of a common plan or CONSPIRACY to commit any of the foregoing
crimes are responsible for all acts performed by any persons in execution of such
plan.



Article 7

The official position of defendants, whether as Heads of State or responsible officials in
Government Departments, shall not be considered as freeing them from responsibility
or mitigating punishment.

Article 8

The fact that the Defendant acted pursuant to order of his Government or of a superior
shall not free him from responsibility, but may be considered in mitigation of
punishment if the Tribunal determines that justice so requires.



Judgment
Regarding defense claims of ex post facto laws:

It was urged on behalf of the defendants that a fundamental principle of all law—
International and domestic—is that there can be no punishment of crime without a pre-
existing law. “Nullum crimen sine lege; nulla poena sine lege.” It was submitted that ex
post facto punishment is abhorent to the law of all civilised nations, that no sovereign
power had made aggressive war a crime at the time the alleged criminal acts were
committed, that no statute had defined aggressive war, that no penalty had been fixed
for its commission, and no court had been created to try and punish offenders.

In the first place, it is to be observed that the maxim nullum crimen sine lege is not a
limitation of sovereignty, but is in general a principle of justice. To assert that it is
unjust to punish those who in defiance of treaties and assurances have attacked
neighbouring states without warning is obviously untrue, for in such circumstances the
attacker must know that he is doing wrong, and so far from it being unjust to punish
him, it would be unjust if his wrong were allowed to go unpunished. Occupying the
positions they did in the government of Germany, the defendants, or at least some of
them, must have known of the treaties signed by Germany, outlawing recourse to war
for the settlement of international disputes; they must have known that they were acting
in defiance of all international law when in complete deliberation they carried out the
designs of invasion and aggression. On this view of the case alone, it would appear that
the maxim has no application to the present facts.



Judgment (cont.)
Regarding defense claims of sovereign immunity:

It was submitted that international law is concerned with the action of sovereign States,
and provides no punishment for individuals; and further, that where the act in question
IS an act of state, ,those who carry it out are not personally responsible, but are
protected by the doctrine of the sovereignty of the State. In the opinion of the Tribunal,
both these submissions must be rejected. That international law imposes duties and
liabilities upon individuals as well as upon States has long been recognised.

[After citing Supreme Court opinion by Justice Stone in Ex Parte Quirin, 1942]

Many other authorities could be quoted, but enough has been said to show that
Individuals can be punished for violations of international law. Crimes against
International law are committed by men, not by abstract entities, and only by punishing
Individuals who commit such crimes can the provisions of international law be
enforced.... The principle of international law, which under certain circumstances,
protects the representatives of a state, cannot be applied to acts which are condemned
as criminal by international law. The authors of these facts cannot shelter themselves
behind their official position in order to be freed from punishment in appropriate
proceedings.



Judgment (cont.)
Regarding defense claims of superior orders:

It was also submitted on behalf of most of these defendants that in doing what they did
they were acting under the orders of Hitler, and therefore cannot be held responsible for
the acts committed by them in carrying out these orders.... That a soldier was ordered
to kill or torture in violation of the international law of war this never been recognised
as a defence to such acts of brutality, though, as the Charter here provides, the order
may be urged in mitigation of the punishment. The true test, which is found in varying
degrees in the criminal law of most nations, Is not the existence of the order, but
whether moral choice was in fact possible.



My Lai Massacre

Trial of Lt. William Calley
Judge’s instructions to jury

A determination that an order is illegal does not, of itself, assign criminal responsibility
to the person following the order for acts done in compliance with it.... Military
effectiveness depends on obedience to orders.... The acts of a subordinate done in
compliance with an unlawful order given him by his superior are excused and impose
no criminal liability upon him unless the superior’s order is one which a man of
ordinary sense and understanding would, under the circumstances, know to be
unlawful, or if the order in question is actually known to the accused to be unlawful....

In determining whether or not Lieutenant Calley had knowledge of the unlawfulness of
any order found by you to have been given, you may consider all relevant facts and
circumstances, including Lieutenant Calley’s rank; educational background; OCS
schooling; other training while in the Army, including basic training, and his training in
Hawaii and Vietnam; his experience on prior operations involving contact with hostile
and friendly Vietnamese; his age; and any other evidence tending to prove or disprove
that on 16 March 1968, Lieutenant Calley knew the order was unlawful.



Military Court of Appeals

In the stress of combat, a member of the armed forces cannot reasonably be expected to
make a refined legal judgment and be held criminally responsible if he guesses wrong
on a question as to which there may be considerable disagreement. But there is not
disagreement as to the illegality of the order to kill in this case. For 100 years, it has
been a settled rule of American law that even in war the summary killing of an enemy,
who has submitted to, and is under, effective physical control, is murder.... Whether
Lieutenant Calley was the most ignorant person in the United States Army in Vietnam,
or the most intelligent, he must be presumed to know that he could not kill the people
involved here.
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