The American River, Coloma, CA




A replica of Sutter’ s Mill, John Marshall, millwright




American River and Coloma, California




Sutter’ s Mill, Coloma, CA
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Empire Mine, largest mine in California mother lode




Empire Mine







Placer Mining 1849



Malakof Hydraulic Mine






















LEGAL FRAMEWORK OF
RESOURCE DEVELOPMENT

* Resource Ownership
— Secuirity of title
— Specific obligations
— Rights of indigenous peoples




Government ownership of subsurface rights

— Concept of regalia

— Concessions negotiated with the government
» Exclusive exploration rights
» Type of commodity specified in the license
* Financial arrangement specified in the license




* Private ownership of subsurface rights

— Southwestern US
» Spanish Royal Code of 1783

— Miners could acquire rights from the Crown
— Courts settled disputes between claimants

— Eastern US

« Colonial charters granted rights to settlers
» Patterned after Crown landgrants




Louisiana
Land Plat

Note older French
Plots and newer
US Township
And Range Plots




1848 Treaty of Guadalupe and Hildago










The California Gold Rush 1849

— Southwestern and Eastern traditions came into
dispute

— No US law dealt with mineral resources on public
lands at that time

— Miners in California were trespassing on US land
when placing claims there

— Eastern investors financed both the California
Mother Lode and the Nevada Comstock Lode
« Security of title
» Security of tenure







The Mining Law of 1872

 Political Issue: Should the government
own land or subsurface resources?

* The act intended to pass public land
Into private ownership

— Resources should be developed by private
companies, not by the government

— Applied to specific, localized ores: Cu Au
Ag Mo Pb Zn




The Mining Law of 1872

* Designed to protect interests of the
prospector:
— Permitted a claim of 20 acres (600 x1200")
— Required $5/year of assessment work
— Land is essentially under private control
— To retain claim, annual assessment work required

— The act intended to pass public land into private
ownership

— A successful commercial claim would make the
land totally private




The Mining Law of 1872

« Castle v Wombly (1894): The Prudent Man

— “Where minerals have been found and the evidence
Is of such a character that a person of ordinary
prudence would be justified in the further
expenditure of his labor and means, with a
reasonable prospect of success, in developing a
valuable mine, the requirements of the statutes have

been met.”

— Minerals must exist in sufficient volume to justify
efforts

— Test is not whether a person is prudent, but whether
deposit justifies expenditure.

— The act intended to pass public land into private
ownership




The Mining Law of 1872

« Castle v Wombly (1894): The Prudent Man

— The Marketability Test:

« Establishing the value to justify expenditure

« Claimant must derive income from mining equivalent to
what he could earn for the same time invested in the
labor market

— Law is a post discovery law

* Found the deposit and staked a claim - not consistent
with modern practice

» Court interpretation recognizes the concept of Pedis
pOSSessio

e Senior locator can maintain claims in absence of
discovery as long as discovery is pursued diligently




The Mining Law of 1872
» Reform of the Mining Law of 1872

» Should government receive royalties from
mining of mineral wealth?

« Should the right to patent land be maintained?

* Law has no requirements for environmental

accountability
* Mining companies point to high risk of
discovery




The Alaska Coal Lands Leasing Act
of 1914

* Alaska was a territory

» Asserted public ownership of resources
located on public land




The General Leasing Act of 1920

Places title of all deposits of oil, shale aill,
coal, sulfate, sulfur, potassium and sodium
minerals in ownership of Federal Government

Land does not pass to private ownership
After recovery of resource, land reverts to

~ederal Government

Develops system of leasing (leasables), may
pe competitive

Allow prospector to obtain tract of land to
explore (< 2560 acres)




The General Leasing Act of 1920

* If deposit is found - lease from Bureau
of Land Management (Department of
Interior) Land does not pass to private
ownership

— Conservation mining of the resource
— Payment of royalties per unit of production
— Reclamation of the surface after use




The Federal Land Policy and
Management Act of 1976

Concept of multiple use of public lands

To be governed by sustained yield
concepts

Public lands to be managed for the
public good

All possible uses of the land must be
considered.




US Private Lands

Mineral and fuel exploration and production
are contracts between private parties

Contracts state conditions of exploration and
development

At present, surface estate is typically
separated from the subsurface estates

Subsurface right holders have right of access
for exploitation of their respective resources.




International Mineral and Fuel
Contracts

« Contracts must be agreed between
exploration/development firms before any
work can be done inside a country.

Contracts normally provide the expected work
commitment for the first exploration phase,
and options for subsequent exploration and
development phases.

Contracts normally provide the expected work
commitment for the first exploration phase,
and options for subsequent exploration and
development phases.




International Mineral and Fuel
Contracts

« 1. Service contracts- the company is paid a
fee for each unit of production.

« 2. Tax and royalty contracts-the company
pays a royalty to the host country, as well as
taxes on any net income.

3. Production sharing agreements- a sliding
scale is used to split the production between
the host government and the contractor.

* Bonus payments may be included in any contract
— Signing bonus payments
— Production bonus payments




How do we compare these
contracts?

Consider a tax-and-royalty contract

Assume 100 units of production costs 30 units

Assume a royalty of 12% and a corporate tax rate of 50%

100 Units of Production

-30 Units Cost

70 Units Gross Profit

-12 Units Royals

58 Units

-29 Units Tax

29 Units Net Contractor Profit




How do we compare these
contracts?

Consider a production sharing contract
Assume a royalty of zero percent
Assume a corporate tax rate of 50 percent

Assume contractor share of 30 percent
Then we can perform the following calculations

100 units of production
=30 units of cost

70 units gross profit

21.0 units contractor’ s share at ~30 percent
-10.5 units corporate tax at 50%
10.5 units contractor net profit




How do we compare these
contracts?

As a contractor, which would you prefer?
34.0 units of 100 units of production
10.5 units of 100 units of production

As a host government, which would you
prefer?

36.0 units of 100 units of production?
59.5 units of 100 units of production?







1982 UN Law of the Sea
















