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IN THE CIRCU T COURT OF THE STATE OF OREGON
N AND FOR THE COUNTY OF MARI ON

Cl TY OF EUGENE, a nuni ci pal
cor porati on,

Petitioner,
V. No. 99C- 12794
STATE OF OREGON, PUBLIC
EMPLOYEES RETI REMENT BOARD,

Respondent .

EXCERPTED TRANSCRI PT OF PROCEEDI NGS

-- ATRIAL --

BEFORE THE HONORABLE PAUL J. LI PSCOvVB

June 14, 2002

Requested by WlliamF. Gary
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APPEARANCES
WLLI AM F. GARY
Harrang, Long, Gary, Rudnick
101 East Broadway
Sui te 400
Eugene, OR 97401
(541) 485- 0220

Appearing on behalf of Petitioner

Cty of Eugene
STEPHEN K. BUSHONG
Assi stant Attorney Ceneral

Depart ment of Justice

1162 Court Street, NE

Sal em OR 97310

(503) 378-4400

Appearing on behalf of Respondent PERS

GREGORY A. HARTMAN
Bennett, Hartman & Reynol ds
851 Sout hwest Sixth Avenue
Suite 1600
Portl and, OR 97204-1376
(503) 227-4600

Appearing on behalf of Intervenors
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MR HARTMAN: But are you
asking me to -- assum ng that you decide that
you don't like the 1993 court order relating to
actuarial factors, are you asking ne to revi ew
what contract issues may conme into play as you
consi der what renedy to --

THE COURT: Right. And |
t hought you were pretty clear in signaling to nme
that you thought that there -- through the
W tnesses that you thought there would be very
substantial obstacles to -- to doing anything
with current enployees that was inconsistent with
the 1993 rule.

MR. HARTMAN. That is correct,
your Honor, and that certainly is my position.

But et me ask you this,
because this goes all the way back to your
di scussi on about class actions and so forth and
so on. And | understand that as we edged up
to the class action issue, that you pull back or
encouraged us to pull back or we all agreed that
it was prudent to pull back because of a concern
that if we began addressing individual's rights,
that that probably pushed us in the direction of

a class action and all the conplications of a
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cl ass action.

And so, | understood that we
backed off, sonewhat, at that point and decided
not to go that route. And | guess I'm-- |I'm
now concer ned, because what | thought you were
telling us was -- and let's just assune you
don't like the 1993 order -- and | thought --

THE COURT: And you can't
convince nme otherw se, and M. Bushong's quite
per suasi ve on many occasi ons, and so he nay.

MR, HARTMAN.  We'll work on
that. But assumng that's the nature of your
deci sion, then you would be sending it back to
PERS, obviously, because they have to do whatever
it is they have to do.

And ny assunption was that you
woul d tell them probably in sone detail why you
t hought they didn't get it right the first tine.
But the issue of once they started thinking
about what you told them and thinking about the
issue in light of that, then they would
initially consider the contract issue and say,
for instance, The judge said we have to do or
we have to consider X, Y, and Z. Now, can we

do that consistent with enployee's contract
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rights? Yes or no in their opinion.

And t hen, assum ng soneone
didn't like their answer, then that issue would
ei ther come back to you or be raised in a
subsequent suit. So I'mjust trying to
understand where we're drawing the lines in this
case, because | thought we had drawn the |line on
the side of saying let's I et PERS have the first
crack at contract rights. Now | hear you saying
you'd like me to -- and I -- obviously | have
no objection of advising you what ny thoughts
are on that issue, but |I'mjust wondering where
the line is?

Because | do believe that if we
were going to get over into an order which would
i mpact individual's contract rights, | would want
you to reconsider the class action certification
i ssue --

THE COURT: Ckay.

MR. HARTMAN: -- because we
ki nd of backed away fromit.

THE COURT: W did.

MR. HARTMAN:  Ckay.

THE COURT: And | -- |

appreci ate your conments in that regard, and |
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think you're quite right.

MR HARTMAN. | nean --

THE COURT: And just in ternms -
- in general, in terns of addressing renedies.

MR. HARTMAN: |'d be happy --
|"d be happy to do that, but, again, I'm]just
rem nding the Court of kind of where | thought
we were.

THE COURT: And | think you're
absol utely correct.

Anyt hing el se, fol ks?

MR. GARY: Can | be heard on
t hat, your Honor?

THE COURT: Yeah.

MR. GARY: Because |'m not sure
that | agree that he's absolutely correct.

| don't know -- No. 1, | don't
think it's a class action versus a noncl ass
action issue. The -- the question is: what
does the statute require? And the rule becones
i nportant because | don't think anybody disputes
that the -- that the rule is -- is different
than the way the statute woul d operate in -- in
the normal course to the extent that it says

don't apply it if it reduces benefits.
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M. Bushong's defense is we're
cal cul ating benefits consistent with the rule.
And you have to conclude -- well, you decide
whet her or not the rule is consistent with the
stat ute.

THE COURT: Right. M.
Hartman's not saying anything different than
t hat .

MR. GARY: Well, once you've
deci ded that, then the course of PERS is clear.
| don't know that there's roomfor PERS on
remand to say, But we've decided that we're not
going to apply the benefits or we're not going
to apply the actuarial factors in cases where it
has the effect of reducing the nonthly benefit
for a menber. It's hard for ne to see how
they could do that consistent with a judgnent
fromthis court.

Now, it may well be, and |
think M. Hartman is correct to this extent,
that at that point sone nmenber who is -- who
feel s aggrieved by that, some, you know, 10-
year nmenber who says, CGee, |I'mentitled to have
nmy benefits cal culated on the basis of these

former actuarial tables whose interests have not
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been adjudicated in this proceeding may have a
right, if they can figure out a way to get it
in front of the Court and that's fine.

But I -- | don't know that you
can you avoid --

THE COURT: -- sone 10-year
enpl oyee who's now approachi ng age 50, for
exanpl e?

MR. GARY: Potentially, yeah
Just as an exanpl e.

It may -- it may anmount to
nothing. | don't know what -- exactly M.
Hartman's trying to acconplish. And | don't
know what - -

THE COURT: | think he was just
trying to remind ne that we probably can't be
t oo aggressive about what we try and tell --
what kind of instructions we try and give the
Board an remand, assuming that this case gets
remanded to the Board.

MR. GARY: The difficulty
have, then, is, you know, you could nake your
order as broad as sinply saying, | find these

errors. You know, you've failed to fund a

contingency reserve account, I'mremanding it to
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you to fix it, and give them no gui dance.

THE COURT: | think -- | think
the statute requires nore than that.

MR. GARY: | do, too

THE COURT: Both you guys have
dealt with it far nore than | have.

MR. GARY: That's -- that's why
| "' m suggesting to you that the -- the kind of
l[ine that M. Hartman is trying to draw, |
understand his reasons for wanting to do it, may
not be that easy to draw.

And if -- and we'll have nuch
nore di scussi on about this before we're done, |I'm
sure, when you get to the end of the day if
your conclusion is that our claimis correct
with regard to nortality factors, you know, ny
position is going to be that it isn't necessary
for you to certificate a class in order to grant
that kind of relief and to deal with the
question of whether -- whether updating the
nortality factors would be a breach of contract.

THE COURT: | think you're
right, because anybody who is aggrieved by what
the Board did to fix it, whether they applied

your suggested fix or sone other fix, the
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aggrieved party would have a right to access
judicial relief for that purpose.

The -- the long-termdifficulty
is the potential for inconsistent results in the
two cases and that's -- that's a concern to ne,
al so.

MR. GARY: Not to nention the
fact that we get to start back at square one
and -- and relitigate issues, but -- you know,
that isn't the nost efficient way to handl e
t hi ngs.

But it probably is going to be
easier to have a discussion about this kind of
| evel of practicality when we know exactly what

THE COURT: Wiich way we're
goi ng.

MR. GARY: -- your Honor's
concl usion --

THE COURT: | just wanted M.
Hartman to be cl earer about his breach of
contract issues that he has been in the past.
And |I'm not --

MR, HARTMAN. And | wll do
that, your Honor. And | agree with M. Gary.
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| think drawing a line is tricky because |
understand we weren't going to litigate
everything in this case, but | certainly agree

with M. Gary. It's kind of hard to draw a

precise line and say we'll go right here.
THE COURT: | think what we
were trying to dois -- is not bring in the

world at too early a stage in this litigation,
but do nothing that would not only -- not only
not inpair sonmebody's future |egal rights, but
not practically nmake it nmore difficult for them
ei t her.

MR. HARTMAN. Correct. That's
very well said, that's exactly what | was
concer ned about.

MR. BUSHONG Can | be heard on
this?

THE COURT: You bet.

MR. BUSHONG  And maybe ny
understanding is off base on this, but the way I
understand the contract rights issue and the way
|'"ve argued it in our trial brief is that it
goes to the question of the validity of the rule
itself, which is a question for you to deci de.

And if, in our view, the
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Board's determination that it needed to adopt
this rule, had the authority to adopt this rule,
and adopted is rule which it believed was
consistent wwth these contract rights, then the
rule's valid. If it's not, then the rule is
invalid. And then --

THE COURT: There's no class
aspects to that.

MR. BUSHONG There's no cl ass
aspects to that, right. And | -- | don't -- |
don't think any -- any menber who wanted to
cl ai m sonme contract right based on that rule
woul d be precluded from nmaki ng that argunent and
could raise it in the future. That was ny
under st andi ng.

THE COURT: Ckay.

MR. BUSHONG  Ckay.

And | guess ny |ast question is
do you -- the witten briefs that we're going to
be submtting, do you want further briefing on
the issues that you' ve already decided on summary
judgnment and what sort of renedy there needs to
be on that?

THE COURT: No, I|'ve reread the

-- a brief on what sort of renmedy you propose -
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MR. BUSHONG  Renedy you do.
But not the nerits.

THE COURT: |'ve reread the
opinion, and I'mof the sanme mnd, still.

MR. BUSHONG  That was ny
assunption as well, but -- okay.

THE COURT: Thank-you, all, very
much. | really appreciate the professional way
in which you fol ks have conducted this
litigation, the extensive assistance that you
have been able to deliver to nme in your briefs.
It's really been a pleasure working with you
and, as odd as it mght seem | |look forward to
seei ng you agai n.

MR. BUSHONG  Thank-you.

MR. GARY: Thank-you, your
Honor .

MR. HARTMAN:  Thank- you.

(End of proceedings.)



